NOTICE OF INTENT TO SURMIT
A CLatM TO ARBITRATION
Unpzr SECTION B OF CHAPTER 11 OF
THE NORTH AMERICAN FREE TRADE AGREEMENT

DoMAN INDUSTRIES L IMITED
("Doman™)
Invesior

THE (GOVERNMENT
OF
THE UNITED STATES OF AMERICA
(*“United Stares™)

Party

Pursuant 1o Amticles 1116 and 1119 of the North American Free Trade Aprecment C"NAFTA™).
Domarn delivers this Notice of Intent to Submit 2 Claim to Arbitration.



L Name and Address of Disputing Investor

DOMAN INDUISTRIES LIMITED
435 Trunk Road

Duncag, British Columbia

Canada V91 2P9

. Overview - NAFTA Chapter 11 Breaches

L. The Investor submits that the Ugited States has treached amang others the following articles
under Section A of Chapter 11 of the NAFTA-

Azlicle 1102 - National Treatment;

Article 1103 - Most-Favored-Nation Treatnemt;

Article 1104 - Standard of Trearment;

Adrticle 1108 - Treatment in Accordance with Irternamional Law; and
Article 1110 » Expropriation.

2. Iloman has incurred loss and demage by reason of these breaches.
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3. The relevant provisions of the NAFTA are:

Article 1102: Nouonal Treatmenr

£ Each Party shall accord to investors of anather Party treatment na less favorable
than that ir accords, in Hike CHTUMSTanCES, 1D IS Own IMVasiors wilh respect o the establishment,
acquisition, expansion. management. conduel. aperation. and sale ov othar disposition of
IRVESIINEnIS,

2. £ach Party shall accard to investments of investors of another Party reaiment no
less favarable than that it aecords. in Like tircumstances, to ihvestiments of i1fs own investors with
respect 1o the establishment, Acquisition, expansion, management, conducr. operafion, and sale
or other disposition of investments.

3 The trearment accorded by o Farty under paragraphs ! and 2 meagns, with respect
Te a@ state ar pravince, treatment no less favorable than the most favarable Ireatment accorded,
wn like circtomslances, By that store ov arovince o orvestors, and o Investmenls of imvestors. of
the Parry of which il forms a par:.

4. For greater cartainly. no Parfy may,



fa} impose on an investor of another Farty a requirement thar a minimuwm
level of equily in an enterprise in the lerritory of the Party be held by s
narionals, other tham nominal qualifying shares for directors or incorporators of
corporgrions, or

5} require an imvestor of another Party, by reasor of its rationality. to sall or
otherwise dispose of an investment in the terrifory of the Parry.

Article 1103: Most-Foveared-Nation Trearment

2 Each Farty shall accord 1o investmengs af investors of ancther Party treanment na
less favarable than that it accords., in like circumstances, to investments af investors af any other
FParly ar of a non Party with respect to the establishment. acquisirion. expansion, management,
conduct operanon. and sale or other dispesition of investments.

Article 1104: Standprd of Treatment

£ach Parry shall accord 1o investors of another Party and to investments of investors af
anorher Party the betler of the treatmeant required by Articles 1102 and ]1103.

Article 1105: AMinimum Standard of Trectmeant

F Lach Party shall accord to investments of investors of anather Party treatment in
@ccordance with international law, including fair and equitable treamment and full protecrion
and securigy.

2. Withaut prejudica te paragraph 1 and notwithstanding Article 1108(7)(8). each
Party shall accord to tnvestors of anather Party, and ro invesoments of investors of anather
Party. non-discriminatary treatment with respect to measures it adopls ar maintains reluring ro
{osses suffered by mvesrmernzs tn its ferritory owing 1o armed conflict or civil strife.

3 Paragraph 2 does not apply to existing measures relattng to subsidies ar grants
2kar would be Inconsisten: with Article 1107 bur Jor Article 1108¢7)(b).

Article 1110: Expropriation and Compensarion

1 Na Party may directly or indivectly nationalize or axpropriate an invesimean! of an
invesior of another Party m its territory or take @ measure laniameotnr ro nationaliration ar
exprapriarion of such an invesiment { “expropriation’), excepr-

(=) Jor a public Ferpese;



(b) on a non-discriminalory hasts:
(<} i accordance with due process of low and Ariicle 170501} and
) on payment of compensation in accordance with paragraphs 2
through 6.
£. Compensation shall be equivalent to the fair market value of the expropriated

tnvestment immediaiely before the expropriation tock place (“date of expropriation ™) and shall
nor reflect ary change in velue occurring because the intended exprapriation had become known
earlier, Valuation criteria shall include going concern value. assét value mchuding declared tax
value af tangible property. and other eriteria. as appropriate, (o determine foir market value.,

3. Compensation shall be paid without delay and be fully realizable.

4. If payment is made ,n o G7 cwrency, compensation shall include tnterest ar a
commercially reasonable vate for that currency from the date of expropriation until the dale of
eciual payment

5. If a Party elects to pay in a currency other than ¢ G7 currenacy. the amount paid
on the date of payment, if converted o a G7 currency af the market rate of exchange prevailing
on that date, shall be no less than if the amount of compensation awed on the date of
expropriation had been converted into that G7 currency ar the markel rale of exchange
prevailing on thor date, and inlerest had acerued ar a commercially reasonable rare for thar (G7
currency from the date af expropriation until the date gf padyment.

s Cn payment, compensarion shall be freely transferable as provided in drticle
1109

7. This Article does nat apply lo the issuance of compriisory licenyes granted in
relanion 1o intellectual properly rights. or to the revacanon, limitation or creation of tntellectual
property rights, to the extent that such issuance. yevacation. Iimitation ar creation Iy consislent
with Chapter Seventeen (Intellectual Property).

8 For purposes of this Article and for greater certainty. a nen-discrimingiory
measure of general application shall nor be consdered a measure lantamount Io gk
esprapriation of a debt security or loan covered by this Chapror solely on the ground that the
measure imposes cosis on the debror thar cause it to default on the debr.

Im. Facts and Isslies
A, Facts
(£3) Domean and its United Stazes hvestments

1. Doman is a publicly wraded corperation incorporgted under the laws of British



3.

Columbia, Canada Daman is raded on the Toronto Stock Exchange.

Dorman employs approximately 4.200 people for its logging and wood processing oparations.

1 aperations include timber harvesting, reforestation, sawmilling logs into lumber anc:
wood chips, value-added repmanufacturing, smd producing dissolving sulphite pulp and
NBSK pulp. Doman aperates hine sawnills, two pulp mills, and one valne-added plant in
British Columbia.

Doman's single largest market is the United States. In recent years, Doman has exported as
miich 25 62 percent of Its total softwood lumber prodection 1o the United States. In 1999, the
year of Doman’s greatest sales to the United States, these gales werp approximately C$310
million. Daman developed its extensive customer bage in the United States over Many years.
Tis ;bixhty ta service this customer base is absohuely essential for Dopan’s commercial
viabhlity.

Doman’s exports to the United States frorn 1996 to erarly 2001 were capped at 65 percent of
1= normalized United States shiprents as a esalt of the Softwood Lumnber Agreepent
("SLA"™). Daman projected that, after the STA expired it March 2001, its shipments to the
TUlnited States would increase substantially. The initiation of the antdumping and
countervailing proceedings discussed below prevented this.

Doman has invested substantial sums in developing and cultivating an eXpansive customer
base m the United States through

= Researching and analyzing the market for softwood lumber in the United States;
* Developing and manu(acturing products for sale in the United States:

* Markefing its produsts in the United States: and

* Devcloping and maimaining a sales and distribution infrastruerure to service its
customers in the United States, including the Jease of warehouses and other facilivies
to raintain inventaries in the United Starcs.

In us 2000 annual report. Doman reported among its assets goodwall in the amount of
C3534.46 million. A substantial portion of this goodwill reflects the investments Doman has
made 1 rmarketing and selling its products in the United States.

(ir) The Measures

On Aprnl 2, 2001 the Coalition for Fair Lumber Imports (*"Coaliton™) and others (the
“Pentioners™) filed one antidumping and one countervailing duty petition with the United
States Deparument of Commerte (“the Departmient’”) and the Unit=d Stares Injemational
Trade Commission (“TTC™). The petitions alleged that the United States softwood lumber
indusoy was matcrially injured or threatsped with material injury by reason of imports of
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subsidized and dumped softwood lumber from Capada. The peutons sought the imposition
of countervailing and apti-dwrnping duries.

On Apnl 30, 2001, the Department initiated anudwmping and countervailing duty
investigatons of softwoad Jumber products from Canada. In May, 2001, the ITC determinec:
that thete was a reasonable indication that the United States softwoad Jumber industy would
be threatens:d with materisl injury from import of Canadian seffiwood lnmber.

The Department conducted its countervarimg duty investigation on a country-wide basis. It
did not investgate the extent 1o which jndividual producers of softwood lamber products io
Canada bad benefited from the alleged subsidics. The Department restricted its antidumping
investigation to six Canadian producers that it selected. The Departrent refhsed w0 accem
voluniary responses 1o its antidumping questionmsire, including that of Doman,

On August 17, 2001. the Department of Comrerce published s preliminary countervailing
duty drtcrmination that softwood lumber unports from Canada had benefited from
countervailable subsidies. The Department of Commerce found a preliminary subsidy ratc of’
19.3%. The Depaniment also made an affirmative preliminary determination thar cogea
clrTumstahces were present. Consequently, cash deposits or bonds in that amount were
requited for all softwood hutnber imports into the United States from Canada made og or
after May 19, 2001.

On November 6. 2001, the Deparanent published a preliminary anti-dumnping detezmination.
As a result of its finding the Deparument of Commeree established a weighted average
dumping margin of 12.58% for “all other” Canadian producers, including Doman.
Consequently. all softwood lumber Doman exported 1o the United States by Domian on or
aftcr November 6, 2001 was subject to & cash deposit or bond requirerrienst in that amount.

Om April 2, 2002, the Depariment of Commetce published its final countervailing duty
detenmination. As 3 result of its findngs, the Depafimean! of Commerre established 2
countervailing daty rate of 19.34% for imports of sofiwood Iumber products froto Canada.
This duty was later corrected 1o 18.79%. This duty will go into effect when the final
coustervailing duty order is issued, at which time Doman's imports will be subject 1o a cash
duty deposit requirement in thar amouny. The Deparunent also established 2 weighted-
average dumping margin for “ail other™ producers of 9.67%. This duty will go into effect
when the final antidumpinz duty order is issued, at which time Doman's imports will he
subject to a cash dury deposit requirenent in thar amount. In total. Doman's exports of
softwood lumber to the United States will be subjcct o total duty deposits of 28.46% of the
value of the cxports.

Under the “Byrd Amendment.” Scetion 1003 of Public Law Na. 106-387, the Unired States
will diswibute © qualified members of the 11.S. domestic industry the proceeds from
antdumping and countervaiing duties collected on immponts of products produced by the
wdustry. [n the case of softwood lumber products from Canada, U.S. imports of the subject
merchandise in 2000 were USSE 379 billion. I impors from Canada remained at this level,
and anndumping and countervailing duties were collected at the rates set forth in the
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Deparunent’s antidumping and counterveiling duty orders, qralificd members of the 1.5,
softwood lumber products ndustry wowld receive approximately $1.85 billion doliars per
year. In 2000, the U.S. softwood Jumber products industy suffered a loss of approximately

USSE71 million.

The counturvailing duty and antidumping tegimes of the United States permit the Departrtiert
o suspend a countervailing duty ar antidumping investigation upon the conclusion of a
TSUSpENgion agreement” with a foreign counory (in the casc of & countervailing duty
Investigarion) or foreign producers of the subject merchandise (in the case of ag antiduroping:
investigatiem). Conclusion of a susperision agrcement is discretionary og the parg of the
Department. The Department ix Fequired (o consult with Petiticners priot 1o cemclusion ofa
suspension agreement Less than thirty days before the Departinent’s final determinanian,

the Department can affectively propose and conclude 2 suspension agrcement only with the
consenf of Petitioners.

The Byrd amendment, the countervailing duty and artidumping regimes of the United States,
and the preliminary and fina] countervailing duty and antidumping determinations of the
Depariment are measures that relate to Dorman and its Ustited States investments (the
“Measures™). In adopting, maintaining, and applying these Measures the Ugited States has
treated Doran and its United Stares investmems in 2 manner inconsistent with the provisions
of Part A of NAFTA Chapter 11. The Byrd amendment provided a strong incentive for
United States producers to resist any form of resolution by suspension Agreeme=nt or
otherwise. As 3 result, Doman’s imports of softa-cod lumber into the United States are
siuhiert to substantizl sovatervaihng and antidumping duties, and Poman s cistorners in the
United States have been unwilling to purchase Doman's Products. As 3 result, Daman and
its United States investments have inourred extensive lass and damage for which Doman
should be compensated.

(i) NAFTA Chapier 11 Breaches

(@)  Treatment in Accordance with International Law

1he United Stares has failed 1o provide weatment in accordance with international Jao,
Including fair and equitable trearment and full protection and security, to the United Staies
investnents of Doman The passage af the Byrd Amendment in 2001, seven vears after
Canada and the United States concluded the North American Free Trade Agreernent,
fundamentally changed the application of antidumping and countervailing duty laws by the
Umited States, to the detriment of Doman. The Unitex] States, through passage of the Byrd
Amendment, whereby duties collected under countervailing and antiduroping orders are paid
to U.S. producers, gave U.S. praducers enarmous incentives (1) to file antidumping and
countarvailing duty cases, and (2) W oppose ANy artcmpts 1o settlc those cases by means other
than the imposition of dutics.
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As aresult of the Byrd amendment. the United States bas failed to provide treatthent
accordance with international law ineludin ¢ fair and equitable teatment and full protection
and security to the United States investments of Doman

=71 National Treqfment

The United States has failed to accord Doman and its Unitod States investments the reguired
standard of treatroent under Article 1102 of NAFTA by not extending to Doman apd jts
United States invesrments the best reamment available ig the United Siates 1o Undied States
mvestors and their investments involved in the sale, distribution, and manufacture of
sofiwood jumber in the United Siates.

The best wearment available in the United Statac to United States imvestors and their
Investments involved in the sale, distibution and manufecture of sofwood lumber is
provided 1o the United States competitors of Doman operating in the United States who are
not subject to the antidumping and countervailing duties. The Byrd amendment effectively
precluded any oppormusity to suspend these investigations.

Unlike their effect upon its United States competitors, the Measures and their application 1o
Doman 2ud its United States investments have interfered with the expansion, operation,
conduct and management of Domao and i1s United $tates investments. Dogieg and its
United States tnvestments have suffered loss and damagr 25 a result of the Unived States
actions, for which Domag seeks compensation.

fc) Moest-Favared-Notion Treatment

The United States has failed to accord Doman and its United States investmegts the required
standard of weatment under Article 1103 of NAFTA by not extending 10 Doman and its
United States investments the best treatment available in the United States to foreign
mvestors and their mvostients involved in the sale, disgiburian, and marufactars of
softwood lwmber in the [Inited Stares.

The best treatment available in the United States to foreign investots and their investroents
involved in the sale, distribution, and mamufacture of softwood lumber is provided o
Doman’s United States competitors from conntries other than Canada who ere not subject 1o
the antidumnping and countervailing duties. and who ate ot subject to arbitrary and
discriminatory targeting of their softwoed lumber tmparis inte the United States.

Unlike their effect upon Doman’s United States competitors fom countries other than
Canada, the Measures, and their application to Doman and Its United States investments,
have interfered with the expansion, aperation, conduct and management of Doman and its
United States investments. Doman and its United States investments have suffered loss and
darmage as 2 result of the Tnited States” actions, for which [Doman secks cormpensation.
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22. The effect of the Measures, and their application to Doman and its TTnited States invesunems,
has been to deprive Doman of the banefits of it United States investments, by among other
things, substansially depriving Doman of its ability to sell products in the Tnited States
softwood lumber markes, thereby Smounung {o an sxpropriation without compensatiorn,
comTary to NAFTA Ardcle 1110.

23, Dorgan and its United States invastments have incurred Joss apd damage as 3 tesult of the
Measures and their application, for which Doman secks compensarion.

EB. Issues

24_Has the United States breached. among others, Articies 1102, 1103, 1104, 1105 and 1110 of
NAFTA Chapter 117

25. Has Doman incurred Inss or damage by reason of or anismg out of thar hreach?

26. If so, what iz the compensation to be paid o Demian by reason of or ansing out of those
breaches?

V.  Relief Sought and Damages Claimed

1. Daman cleims damages of not less than §513 million United States dollars 2nd its costs
associated with these proceedings. including all professional fees and disbursements.

2. Such further relief that this wibunal may deem appropriate.
3. Tax consequences of the award to mpaintain the intagrity of the gward.
DATE OF ISSUE: May 1, 2002

DELIVERED TO:

The Government of the United States of America
¢/0 Exeruiive Director, Office of the Legal Advisor
United States Department of Stale

Room 5519, 2201 C. Sreet. N.W.

Washington, D.C. 20520

BERARDING & HARRI®
Po-

Solicitor for the livertor Doman Industies Lyrited
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(Referepor. WS, Beradine /02 1139}



