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$F8A +=@G #=A *@8> $= ,TGS9> -@GS<AG ;;;;;;;;;;;;;;;;;;;;;;;;;;;;;;;;;;;;;;;;;;;;;;;;;;;;;;;;;;;;;;;;ON 

"1; $F@ /BEA@> )A8A@GR "BA@9J9@A8AE=B "G '=BGEGA@BA 5EAF $F@ #,2$,RG (T]@UA 
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0S9GS8BA A= ,9AEU<@ LO =? AF@ /#'"$-,* ,9TEA98AE=B -S<@G7 8B> EB 8UU=9>8BU@ 

WEAF 09=U@>S98< (9>@9 #=; O7 AF@ /BEA@> )A8A@G =? ,H@9EU8 GSTHEAG AFEG -@J<I =B AF@ 

09@<EHEB89I "GGS@; 

$"#%+,+(-"& .)-)#,#() 

$F@ G=<@ EGGS@ T@?=9@ AFEG $9ETSB8< EG WF@AF@9 '8B8>E8B _EBV@GA=9G` WF= >= B=A 

F8V@ EBV@GAH@BAG EB AF@ /BEA@> )A8A@G7 8B> WF= >= B=A G@@: A= H8:@ EBV@GAH@BAG EB AF@ 

/BEA@> )A8A@G7 H8I EBV=:@ AF@ 89TEA98AE=B J9=VEGE=BG =? AF@ #,2$,RG EBV@GAH@BA UF8JA@9 

A= U<8EH ?=9 <=GG@G AF@I 8<<@K@><I F8V@ GS??@9@> WEAF 9@GJ@UA A= AF@E9 EBV@GAH@BAG EB 

'8B8>8;  $F@ '<8EH8BAGR J9=J=GEAE=B AF8A AF@ #,2$, GF=S<> T@ EBA@9J9@A@> A= J9=VE>@ 

GSUF ]S9EG>EUAE=B EG 8TGS9>; 



 aLa

"BGA@8> =? GSJJ=9AEBK '<8EH8BAGR EBA@9J9@A8AE=B7 8G AF@I U=BA@B>7 AF@ SBEYS@B@GG =? 

'<8EH8BAGR J89AEUS<89 U<8EHG7 E? 8BIAFEBK7 8UAS8<<I SB>@9HEB@G EA;O  #=A =B<I F8V@ 

'<8EH8BAG ?8E<@> A= @GA8T<EGF F=W 8 A9@8AIRG ]S9EG>EUAE=B8< 9@8UF U8B T@ >@A@9HEB@> TI AF@ 

SBJ9@U@>@BA@> B8AS9@ =? AF@ U<8EHG 8GG@9A@> =9 AF@ B=V@<AI =? AF@ ]S9EG>EUAE=B8< AF@=9E@G 

8>V8BU@>7 AF@ ?8UA AF8A '<8EH8BAGR U<8EHG 89@ SBJ9@U@>@BA@> 8B> B=V@< =B<I FEKF<EKFAG EB 

AFEG EBGA8BU@ ]SGA F=W ?89?@AUF@> '<8EH8BAGR U<8EHG 8B> AF@=9E@G 89@; 

,A T=AA=H7 '<8EH8BAGR EBA@9J9@A8AE=B EG T8G@> =B SBA@B8T<@ J9@HEG@G;  2E9GA7 AF8A 

AF@ #,2$, 089AE@G7 WEAF=SA G= HSUF 8G 8 GEBK<@ U=HH@BA TI AF@ ,K9@@H@BARG 

B@K=AE8A=9G7 AF@ 089AE@GR 9@GJ@UAEV@ <@KEG<8AS9@G7 AF@ A98>@ J9@GG7 =9 8U8>@HEU 

U=HH@BA8A=9G7 U9@8A@> 8 9@V=<SAE=B89I 89TEA98< H@UF8BEGH ?=9 J9EV8A@ J89AE@G A= 9@G=<V@ 

U9=GGaT=9>@9 A98>@ >EGJSA@G;  )@U=B>7 AF8A AF@ #,2$, 089AE@G EBA@B>@> A= @ZA@B> AF@ 

J9=A@UAE=BG =? 'F8JA@9 &<@V@B7 EBU<S>EBK EAG 89TEA98AE=B J9=VEGE=BG7 A= investors WEAF 

9@GJ@UA A= AF@E9 F=H@aU=SBA9I EBV@GAH@BAG7 @V@B AF=SKF AF@ 089AE@G @ZJ9@GG<I7 8B> 

U=BU@>@><I7 >E> B=A @ZA@B> AF=G@ J9=A@UAE=BG A= AF=G@ F=H@aU=SBA9I investments 

AF@HG@<V@G7 8 >E??@9@BAE8AE=B AF8A H8:@G B= G@BG@;  $FE9>7 AF8A AF@ #,2$, 089AE@G 

U=BA@HJ<8A@> AF8A @8UF 089AI 8UAS8<<I U=S<> 9@KS<8A@ AF@ ?=9H8<EAE@G =? @GA8T<EGFEBK 

@BA@9J9EG@G EB AF@ A@99EA=9E@G =? AF@ other 089AE@G; 

#=B@ =? AF@G@ J9@HEG@G EG U=99@UA 8B>7 EB AF@E9 -@J<I 3@H=9E8<7 '<8EH8BAG F8V@ 

?8E<@> A= 8>>9@GG AF@ H8BE?@GA<I 8TGS9> 8B> SB9@8G=B8T<@ 9@GS<AG AF8A =TA8EB SB>@9 8B 

EBA@9J9@A8AE=B AF8A W=S<> F8V@ 'F8JA@9 &<@V@B 8JJ<I A= H@8GS9@G 9@<8AEBK A= _EBV@GA=9G` 

                                                 
O See '<8EH8BAGR -@J<I 3@H=9E8< =B AF@ 09@<EHEB89I bS@GAE=B [C8B; ^M7 LMMP\ [_'<8EH8BAGR -@J<I`\7 c X^ 
[_#@V@9 T@?=9@ F8G 8 K<=T8< U<8EH T@@B <8SBUF@> TI GSUF 8 <89K@ G@KH@BA =? 8BI EB>SGA9I7 =9 EB 9@GJ@UA =? 
K=V@9BH@BA8< >EGU9EHEB8AE=B AF8A >@GA9=IG AF@ U=B>EAE=BG =? U=HJ@AEAE=B @ZEGAEBK EB =B@ =? AF@ U=HJ<@A@<Ia
EBA@K98A@> H89:@AG AF8A W@9@ dGEUe @BVEG8K@> ?=9 AF@ 29@@ $98>@ ,9@8;`\f id. c OMQ [_#@V@9 T@?=9@ F8G 8 <89K@ 
G@KH@BA =? 8B EB>SGA9I T8B>@> A=K@AF@9 A= J9=A@UA AF@E9 EBA@9@GAG 8G #,2$, EBV@GA=9G EB dGEUe AF@ J9=HEG@ =? 
B=Ba>EGU9EHEB8A=9I J89AEUEJ8AE=B EB 8B EBA@K98A@>7 U=BAEB@BA8< H89:@A T8G@> SJ=B AF@ 29@@ $98>@ ,9@8 AF8A 
AF@ ,K9@@H@BA @GA8T<EGF@>;`\;  



 a^a

WEAF 9@GJ@UA A= AF@E9 B=Ba?=9@EKB EBV@GAH@BAG;  "B>@@>7 '<8EH8BAGR @BAE9@ 89KSH@BA EG AF8A 

GSUF H@8GS9@G 89@ WEAFEB 'F8JA@9 &<@V@BRG GU=J@ =? 8JJ<EU8AE=B7 WFEUF EG U=BA8EB@> EB 

,9AEU<@ OOMO[O\7 T@U8SG@ ,9AEU<@ OOML[O\ g 8 GSTGA8BAEV@ J9=VEGE=B AF8A K98BAG B8AE=B8< 

A9@8AH@BA A= EBV@GA=9G WEAF 9@GJ@UA A= _AF@ @GA8T<EGFH@BA7 8UYSEGEAE=B7 @ZJ8BGE=B7 

H8B8K@H@BA7 U=B>SUA7 =J@98AE=B7 8B> G8<@ =9 =AF@9 >EGJ=GEAE=B =? EBV@GAH@BAG` g 8JJ<E@G 

WF@9@V@9 AF=G@ EBV@GAH@BAG 89@ <=U8A@>;  .SA B=A =B<I >= '<8EH8BAG ?8E< A= @ZJ<8EB F=W 

AF@ H@8BEBK =? ,9AEU<@ OOMO EG >@A@9HEB@> TI AF@E9 EBA@9J9@A8AE=B =? ,9AEU<@ OOML[O\7 AF@I 

8<G= ?8E< A= GF=W AF8A AF8A EBA@9J9@A8AE=B EG U=99@UA EB AF@ ?E9GA J<8U@; 

,<< =? AF@ 089AE@G A= AF@ ,K9@@H@BA F8V@ @ZJ9@GG<I >EG8V=W@> '<8EH8BAGR 

@99=B@=SG EBA@9J9@A8AE=B;  "B G@@:EBK A= =V@9U=H@ AF@ #,2$, 089AE@GR =WB GA8A@H@BAG 

U=BA98>EUAEBK '<8EH8BAGR 9@V=<SAE=B89I EBA@9J9@A8AE=B =? AF@ #,2$,7 '<8EH8BAG U=BA@B> 

AF8A _dGeA8A@H@BAG TI AF@ J89AE@G7 =? AF@E9 8<<@K@> EBA@BA T@FEB> 8 A9@8AI J9=VEGE=B7 89@ 

B@EAF@9 9@<@V8BA B=9 U9@>ET<@;`L  '<8EH8BAGR U=BA@BAE=B EG B=A =B<I SBGSJJ=9A@>7 EA EG 

9@?SA@> TI 8<< J@9AEB@BA 8SAF=9EAI7 WFEUF7 U=BGEGA@BA WEAF U=HH=B G@BG@7 F=<>G AF8A AF@ 

089AE@GR U=HH=B 8B> U=BU=9>8BA GA8A@H@BAG =? AF@E9 EBA@BA WEAF 9@GJ@UA A= 8 A9@8AI 

J9=VEGE=B J9=VE>@ AF@ T@GA @VE>@BU@ =? AF@ H@8BEBK =? AF8A J9=VEGE=B;  &8UF =? AF@ AF9@@ 

#,2$, 089AE@G F8G GJ@UE?EU8<<I >EGU<8EH@> 8BI EBA@BA A= J9=VE>@ B8AE=B8< A9@8AH@BA A= 

_EBV@GA=9G` =? AF@ =AF@9 089AE@G WEAF 9@GJ@UA A= EBV@GAH@BAG H8>@ EB AF@E9 F=H@ A@99EA=9E@G; 

2S9AF@9H=9@7 8<AF=SKF '<8EH8BAG JS9J=9A A= 9@<I SJ=B AF@ =T]@UA 8B> JS9J=G@ =? 

AF@ #,2$,7 AF@I F8V@ ?8E<@> A= J9=>SU@ 8BI @VE>@BU@ AF8A AF@ J9=A@UAE=B =? >=H@GAEU 

EBV@GA=9G =? =AF@9 089AE@G WEAF 9@GJ@UA A= AF@E9 F=H@aU=SBA9I EBV@GAH@BAG W8G 8H=BK AF@ 

089AE@GR =T]@UAEV@G;  4EV@B AF@ @B=9H=SG ?EB8BUE8< TS9>@B AF8A '<8EH8BAGR EBA@9J9@A8AE=B 

                                                 
L Id. c ^P; 



 aQa

U=S<> EHJ=G@ =B AF@ #,2$, 089AE@G7 EA EG EBU=BU@EV8T<@ AF8A AF@I W=S<> F8V@ @HT98U@> 

GSUF 8B =T]@UAEV@ WEAF=SA GEKBE?EU8BA U=BGE>@98AE=B7 B@K=AE8AE=B7 8B> >@<ET@98AE=B; 

*8U:EBK 8BI >E9@UA @VE>@BU@7 '<8EH8BAG S9K@ AFEG $9ETSB8< A= EB?@9 AF8A AF@ 089AE@G 

F8> GSUF 8B =T]@UAEV@ TI 9@<IEBK =B AF@ <8BKS8K@ EB AF@ #,2$,RG 09@8HT<@ 8B> AF@ 

K@B@98< =T]@UAEV@G GA8A@> EB ,9AEU<@ OML;  .SA '<8EH8BAG F8V@ ?8E<@> A= @GA8T<EGF AF@ <EB: 

T@AW@@B AF@ >@K9@@ =? @U=B=HEU EBA@K98AE=B AF@ 089AE@G F=J@> A= 8UFE@V@ WEAF AF@ 

,K9@@H@BA 8B> AF@ GU=J@ =? EBV@GA=9 J9=A@UAE=B EB AF@ #,2$,RG EBV@GAH@BA UF8JA@97 =9 

8BI 98AE=B8<@ ?=9 WFI AF@ #,2$, 089AE@G W=S<> G= >98H8AEU8<<I >@J89A ?9=H AF@E9 

F8TEAS8< A9@8AI J98UAEU@; 

,G >EGUSGG@> T@<=W7 'F8JA@9 &<@V@B g EBA@9J9@A@> EB 8UU=9>8BU@ WEAF AF@ 9@<@V8BA 

9S<@G =? EBA@9B8AE=B8< <8W7 AF@ #,2$, 089AE@GR GSTG@YS@BA J98UAEU@7 EB U=BA@ZA 8B> EB 

<EKFA =? AF@ $9@8AIRG =T]@UA 8B> JS9J=G@ g >=@G B=A K98BA B8AE=B8< A9@8AH@BA A= EBV@GA=9G 

WF= B@V@9 EBV@GA@>7 8B> B@V@9 G=SKFA A= EBV@GA7 EB AF@ A@99EA=9I =? AF@ -@GJ=B>@BA 

#,2$, 089AI;  2=9 8<< =? AF@G@ 9@8G=BG7 AF@ $9ETSB8< GF=S<> 8UU@JA AF@ #,2$, 089AE@GR 

8SAF@BAEU EBA@9J9@A8AE=B =? AF@ #,2$, 8B> GF=S<> 9@]@UA '<8EH8BAGR EBVEA8AE=B A= 

GSTGAEASA@ 8 B@W 8B> 98>EU8< EBA@9J9@A8AE=B =? AF@ 089AE@GR ,K9@@H@BA; 

-"4/,#() 

$F@ ]S9EG>EUAE=B =? EBA@9B8AE=B8< U=S9AG 8B> A9ETSB8<G 9@GAG =B AF@ U=HH=B U=BG@BA 

=? AF@ >EGJSAEBK J89AE@G;^  $F@ "BA@9B8AE=B8< '=S9A =? CSGAEU@7 ?=9 EBGA8BU@7 9@YSE9@G 8B 

                                                 
^ See, e.g.7 Ethyl Corp. v. Canada7 /#'"$-,*6#,2$,7 ,W89> c Nh [CSB@ LQ7 Ohhi\ [_$F@ G=<@ T8GEG =? 
]S9EG>EUAE=B SB>@9 #,2$, 'F8JA@9 OO EB 8B 89TEA98AE=B SB>@9 AF@ /#'"$-,* ,9TEA98AE=B -S<@G EG AF@ 
U=BG@BA =? AF@ 089AE@G;`\f ,*,# -&+2&-# j 3,-$"# %/#$&-7 *,5 ,#+ 0-,'$"'& (2 "#$&-#,$"(#,* 
'(33&-'",* ,-."$-,$"(# LXM [^> @>; Ohhh\ [B=AEBK AF8A 89TEA98< A9ETSB8<G _H8I =B<I V8<E><I >@A@9HEB@ 
AF=G@ >EGJSA@G AF8A AF@ J89AE@G F8V@ 8K9@@> AF8A dAF@Ie GF=S<> >@A@9HEB@`\; 



 aNa

_SB@YSEV=U8< EB>EU8AE=B =? 8 V=<SBA89I 8B> EB>EGJSA8T<@ 8UU@JA8BU@` =? U=BG@BA;Q  $F@ 

"98Ba/BEA@> )A8A@G '<8EHG $9ETSB8< GEHE<89<I F8G 9@YSE9@> _@ZJ9@GG <8BKS8K@` 

@GA8T<EGFEBK 8 )A8A@RG U=BG@BA A= ]S9EG>EUAE=B;N  ,B> 8 #,2$, A9ETSB8< F8G <E:@WEG@ 

U=BU<S>@> AF8A 8 U<8EH8BA EG _B=A @BAEA<@> A= AF@ T@B@?EA =? AF@ >=STA WEAF 9@GJ@UA A= AF@ 

@ZEGA@BU@ 8B> GU=J@ =? 8B 89TEA98AE=B 8K9@@H@BA;`X   

'<8EH8BAG F@9@ F8V@ ?8E<@> A= J9=V@ AF8A AF@ /BEA@> )A8A@G U=BG@BA@> A= T@ GS@> 

?=9 H=B@I >8H8K@G TI '8B8>E8B U<8EH8BAG WEAF 9@GJ@UA A= AF@E9 '8B8>E8B EBV@GAH@BAG;  

'<8EH8BAG F8V@ B=A E>@BAE?E@> 8BI _@ZJ9@GG <8BKS8K@` EB AF@ #,2$, GSJJ=9AEBK 

]S9EG>EUAE=B7 =9 8BI _SB@YSEV=U8< EB>EU8AE=B =? 8 V=<SBA89I 8B> EB>EGJSA8T<@ 8UU@JA8BU@` 

TI AF@ /BEA@> )A8A@G =? 89TEA98AE=B =? AF@E9 U<8EHG;  

"BGA@8>7 '<8EH8BAG J=EBA A= AF@ 8TG@BU@ =? AF@ W=9>G _EB AF@ A@99EA=9I` ?9=H 

,9AEU<@ OOMO[O\[8\ g WFEUF J9=VE>@G AF8A AF@ EBV@GAH@BA UF8JA@9 8JJ<E@G A= H@8GS9@G AF8A 

_9@<8A@ A=` EBV@GA=9G g 8B> AF@ B8AE=B8< A9@8AH@BA =T<EK8AE=B G@A ?=9AF EB ,9AEU<@ OOML[O\ g 

WFEUF J9=VE>@G AF8A @8UF #,2$, 089AI HSGA 8UU=9> B8AE=B8< A9@8AH@BA A= EBV@GA=9G =? 

8B=AF@9 #,2$, 089AI WEAF 9@GJ@UA A= AF@E9 EBV@GAH@BAG g 8G EB>EU8AEBK AF@ #,2$, 

                                                 
Q Application of the Convention on the Prevention and Punishment of the Crime of Genocide [.=GBa%@9k; 
V; lSK=;\7 Ohh^ ";';C; ^LN7 ^QL [)@JA; O^\ [EBA@9B8< YS=A8AE=B H89:G =HEAA@>\f see also ."# '%&#47 
4&#&-,* 0-"#'"0*&) (2 *,5 ,) ,00*"&+ .l "#$&-#,$"(#,* '(/-$) ,#+ $-"./#,*) LXO [OhiP\ 
[=TG@9VEBK AF8A _AF@ J9EBUEJ<@ =? U=HJ@A@BU@ 9@YSE9@G AF8A 8 A9ETSB8< GF=S<> >@UE>@ d]S9EG>EUAE=Be GA9EUA<I EB 
8UU=9>8BU@ WEAF EAG U=BGAEASAE=B8< <8W7 =B J8EB =? BS<<EAI`\; 
N Grimm v. Iran7 '8G@ #=; PO7 ,W89> #=; LNaPOaO [2@T; Oi7 Ohi^\7 L "-,#a/;); '*; $-".; -&0; Pi7 iM 
[Ohi^\ [F=<>EBK AF8A E? "98B 8B> AF@ /BEA@> )A8A@G _F8> EBA@B>@> A= T9EBK dAF@ U<8EHGe WEAFEB AF@ 8HTEA =? AF@ 
$9ETSB8<RG ]S9EG>EUAE=B7 EA U8B T@ 8GGSH@> AF8A AF@I W=S<> F8V@ >=B@ G= TI EBU=9J=98AEBK @ZJ9@GG <8BKS8K@ 
A= AF8A @??@UA;`\; 
X Fireman’s Fund Ins. Co. v. United Mexican States7 "')"+ '8G@ #=; ,-.[,2\6ML6MO7 +@UEGE=B =B AF@ 
09@<EHEB89I bS@GAE=B c XQ [CS<I OP7 LMM^\ [_d$eF@ $9ETSB8< >=@G B=A T@<E@V@ AF8A SB>@9 U=BA@HJ=989I 
EBA@9B8AE=B8< <8W 8 ?=9@EKB EBV@GA=9 EG @BAEA<@> A= AF@ T@B@?EA =? AF@ >=STA WEAF 9@GJ@UA A= AF@ @ZEGA@BU@ 8B> 
GU=J@ =? 8B 89TEA98AE=B 8K9@@H@BA;`\;  $F@ EGGS@ EG B=A7 8G '<8EH8BAG @99=B@=SG<I U=BA@B>7 WF@AF@9 
EBA@9B8AE=B8< A9ETSB8<G U=BAEBS@ A= GSJJ=9A AF@ _9@GA9EUAEV@ EBA@9J9@A8AE=B` =? A9@8AE@G EB ?8V=9 =? )A8A@ 
G=V@9@EKBAI;  '<8EH8BAGR -@J<I cc OOOaO^;  $F@ EGGS@7 98AF@97 EG AF8A 8 U<8EH8BA HSGA J9=>SU@ U<@89 @VE>@BU@ 
AF8A 8 9@GJ=B>@BA [WF@AF@9 8 )A8A@ =9 8 J9EV8A@ J89AI\ 8??E9H8AEV@<I U=BG@BA@> A= 89TEA98AE=B; 
 



 aXa

089AE@GR 8??E9H8AEV@ U=BG@BA A= ]S9EG>EUAE=B ?=9 U<8EHG 9@<8AEBK A= EBV@GA=9G WF= F8V@ H8>@ 

EBV@GAH@BAG =SAGE>@ AF@E9 9@GJ@UAEV@ A@99EA=9E@G;  '<8EH8BAG AFSG 8G: AFEG $9ETSB8< A= 

J9@GSH@ AF8A AF@ H@9@ 8TG@BU@ =? U@9A8EB <8BKS8K@ g <8BKS8K@ AF8A7 EB 8BI @V@BA7 EG 

EHJ<EUEA WF@B AF@ 9@<@V8BA 89AEU<@G 89@ EBA@9J9@A@> EB U=BA@ZA g >@H=BGA98A@G AF8A AF@ 

#,2$, 089AE@G EBA@B>@> A= @ZJ8B> ]S9EG>EUAE=B EB 8 98>EU8< B@W ?8GFE=B;  .SA GSUF 8 

J9@GSHJAE=B EG J9@UEG@<I WF8A EBA@9B8AE=B8< <8W ?=9TE>G;P       

+5 267897:;<= .>??@<;8A: )B7; )B@ (-0)- $7C;8@<D .>E .86@:;8AD 1@CA?7;@F 
0CA9 )B@8C *7E8;>76 $C7G;8G@ 2A:G@C:8:? -: +9HAC;7:; )C@7;I 
$C8:G8H6@ +< -E<>CF -:F 2A:;C7CI )A )B@ "@6@J7:; ">6@< 'K 
+:;@C:7;8A:76 -:F /5.5 1A9@<;8G %7L  

 
"A EG W@<<a8UU@JA@> AF8A WF@B )A8A@G EBA@B> A= >@J89A ?9=H U=HH=B7 F8TEAS8< J8GA 

J98UAEU@7 AF@I @ZJ9@GG AF@E9 EBA@BAE=BG U<@89<I;  $FSG7 8TG@BA U<@89 <8BKS8K@ A= AF@ 

U=BA989I7 A9@8AE@G GF=S<> T@ U=BGA9S@> EB 8UU=9>8BU@ WEAF AF@ _U=HH=B F8TEAS8< J8AA@9B 

8>=JA@> TI J9@VE=SG A9@8AE@G;`i  '<8EH8BAG F@9@7 F=W@V@97 T9SGF 8GE>@ AF@ @BAE9@ FEGA=9I =? 

EBV@GA=9a)A8A@ 89TEA98AE=B EB AF@ /BEA@> )A8A@G [8B>7 EB>@@>7 EB AF@ 9@GA =? AF@ W=9<>\;  $F@I 

89KS@ AF8A AF@ #,2$, EG SBEYS@7 8B> AF8A7 AF9=SKF AF@ 8TG@BU@ =? 8 ?@W W=9>G EB 

OOMO[O\[8\7 AF@ /BEA@> )A8A@G F8G 8K9@@> A= T@ GS@> ?=9 H=B@I >8H8K@G TI '8B8>E8B 

                                                 
P See supra BB;QaXf see also SGS Société Générale de Surveillance S.A. v. Pakistan7 "')"+ '8G@ #=; 
,-.6MO6O^7 +@UEGE=B =B CS9EG>EUAE=B c OXP [,SK; X7 LMM^\ [9@]@UAEBK U<8EH8BARG 89KSH@BA AF8A AF@ )A8A@ 
J89AE@G A= AF@ TE<8A@98< EBV@GAH@BA A9@8AI [_."$`\ EB YS@GAE=B7 AF9=SKF AF@ _SHT9@<<8 U<8SG@7` U=BG@BA@> A= 
89TEA98A@ U=BA98UA U<8EHG7 U=BU<S>EBK _AF8A AF@ <@K8< U=BG@YS@BU@G AF8A AF@ '<8EH8BA W=S<> F8V@ SG 8AA9ETSA@ 
A= ,9AEU<@ OO =? AF@ ."$ 89@ G= ?89a9@8UFEBK EB GU=J@7 8B> G= 8SA=H8AEU 8B> SBYS8<E?E@> 8B> GW@@JEBK EB 
AF@E9 =J@98AE=B7 G= TS9>@BG=H@ EB AF@E9 J=A@BAE8< EHJ8UA SJ=B 8 '=BA98UAEBK 089AI7 W@ T@<E@V@ AF8A U<@89 8B> 
U=BVEBUEBK @VE>@BU@ HSGA T@ 8>>SU@> TI AF@ '<8EH8BA`\; 
i Asian Agricultural Prods. Ltd. v. Sri Lanka7 "')"+ '8G@ #=; ,-.6iP6^7 ^M ";*;3; NPP7 XMO [OhhO\ 
[9@]@UAEBK AF@ U<8EH8BARG 89KSH@BA AF8A AF@ J89AE@G F8> >@VE8A@> ?9=H AF@E9 U=HH=B F8TEAS8< A9@8AI J98UAEU@ 
EB AF@ 8TG@BU@ =? U<@89 @VE>@BU@ EB AF@ A9@8AI A@ZA =9 travaux préparatoires EB>EU8AEBK 8B 8??E9H8AEV@ EBA@BA 
A= >=\f see also Interpretation of the Agreement of 25 March 1951 Between the WHO and Egypt7 OhiM 
";';C; P^7 hQ [,>VEG=9I (JEBE=B =? +@U; LM\ [9@<IEBK =B F@8>YS89A@9G 8K9@@H@BAG T@AW@@B =AF@9 J89AE@G 8G 
8B EBA@9J9@AEV@ A==< ?=9 8GU@9A8EBEBK AF@ H@8BEBK =? AF@ F@8>YS89A@9G 8K9@@H@BA EB >EGJSA@7 >@GJEA@ AF@ 
_V89E@AI` =? AF=G@ =AF@9 8K9@@H@BAG\f -(.&-$ C&##"#4) j ,-$%/- 5,$$)7 O (00&#%&"3R) 
"#$&-#,$"(#,* *,5 m X^O B;L [hAF @>; OhhL\ [UEAEBK U8G@G\; 



 aPa

_EBV@GA=9G` U=BU@9BEBK AF@E9 EBV@GAH@BAG EB '8B8>8;h  $F@ U=HH=B F8TEAS8< J8AA@9B 

8>=JA@> EB =AF@9 EBV@GAH@BA A9@8AE@G EG AF8A J9EV8A@ J89AE@G <8U: GA8B>EBK A= T9EBK U<8EHG 

8K8EBGA )A8A@G ?=9 H=B@I >8H8K@G 8TG@BA 8UAS8< EBV@GAH@BA [=97 EB G=H@ UE9USHGA8BU@G 8A 

<@8GA7 8B EBV@GAH@BA G=SKFA A= T@ H8>@\OM EB AF@ A@99EA=9I =? AF@ F=GA )A8A@;OO   

"BA@9B8AE=B8< U=S9AG 8B> A9ETSB8<G 9@U=KBEk@ AF8A 8 )A8A@RG EBA@BAE=B A= >@VE8A@ ?9=H 

8 W@<<a@GA8T<EGF@> A9@8AI J9EBUEJ<@ _W=S<> B8AS98<<I F8V@ ?=SB> >E9@UA @ZJ9@GGE=B EB AF@ 

dA9@8AIe EAG@<? 8B> W=S<> B=A F8V@ T@@B <@?A A= >=STA?S< EBA@9J9@A8AE=B;`OL  $F@ Loewen 

#,2$, 'F8JA@9 &<@V@B A9ETSB8< AFSG U=BU<S>@> AF8A _d8eB EHJ=9A8BA J9EBUEJ<@ =? 

EBA@9B8AE=B8< <8W GF=S<> B=A T@ F@<> A= F8V@ T@@B A8UEA<I >EGJ@BG@> WEAF TI EBA@9B8AE=B8< 

8K9@@H@BA7 EB AF@ 8TG@BU@ =? W=9>G H8:EBK U<@89 8B EBA@BAE=B A= >= G=;`O^  _)SUF 8B 

EBA@BAE=B7` AF@ A9ETSB8< =TG@9V@>7 _H8I T@ @ZFETEA@> TI @ZJ9@GG J9=VEGE=BG WFEUF 89@ 8A 

                                                 
h '<8EH8BAGR -@J<I c OOM [_$F@ '<8EH8BAG 89@ 9@<IEBK =B 8B =T<EK8AE=B AF8A EG J89AEUS<89 =B<I A= AF@ 
#,2$,7 8B> AF8A g A= AF@ '<8EH8BAGR :B=W<@>K@ g F8G B= @YS8< EB 8 TE<8A@98< EBV@GAH@BA J9=A@UAE=B 
A9@8AId;e`\; 
OM )=H@7 TSA B=A 8<<7 TE<8A@98< EBV@GAH@BA A9@8AE@G 8B> EBV@GAH@BA UF8JA@9G =? ?9@@ A98>@ 8K9@@H@BAG J9=VE>@ 
_J9@a@GA8T<EGFH@BA` U=V@98K@n  i.e.7 @ZA@B> AF@ 8K9@@H@BARG GSTGA8BAEV@ J9=A@UAE=BG WF@B U=BU9@A@ GA@JG A= 
EBV@GA 89@ H8>@7 TSA T@?=9@ 8B EBV@GAH@BA EG 8UAS8<<I @GA8T<EGF@> EB AF@ A@99EA=9I =? 8 GEKB8A=9I;  See infra 
)@U;""";   
OO See C;5; )8<8USG@7 The Treatification of International Investment Law: A Victory of Form Over Life? A 
Crossroads Crossed?7 ^ $;+;3; 8A O^ [LMMX\  [_d$eF@9@ 89@ ?@W EBGA8BU@G EB EBA@9B8AE=B8< <8W WF@9@ 8 
J9EV8A@ J89AI H8I U=HJ@< 8 G=V@9@EKB GA8A@ A= >@?@B> AF@ <@K8<EAI =? AF8A GA8A@RG 8UAE=BG EB 8B EBA@9B8AE=B8< 
?=9SH 8B>7 E? EA ?8E<G A= >@?@B> EAG@<? GSUU@GG?S<<I7 J8I GSTGA8BAE8< >8H8K@G ?=9 AF@ EB]S9I U8SG@> A= AF@ 
J9EV8A@ J89AI TI GSUF 8UAE=B;`\f ",# .-(5#*"&7 0-"#'"0*&) (2 0/.*"' "#$&-#,$"(#,* *,5 NiN [NAF @>; 
Ohhi\ [_d$eF@ 8GGSHJAE=B =? AF@ U<8GGEU8< <8W AF8A =B<I GA8A@G F8V@ J9=U@>S98< U8J8UEAI EG GAE<< >=HEB8BA 8B> 
8??@UAG AF@ U=BA@BA =? H=GA A9@8AE@G J9=VE>EBK ?=9 AF@ G@AA<@H@BA =? >EGJSA@G WFEUF 98EG@ YS@GAE=BG =? GA8A@ 
9@GJ=BGETE<EAId;e`\; 
OL Sambiaggio Case7 OM -;";,;,; Qhh7 NLO ["A8<Ia1@B@k; 3EZ@> '<; '=HHRB7 OhM^\f see also 5$( 
,JJ@<<8A@ .=>I -@J=9A7 EC Measures Concerning Meat and Meat Products (Hormones)7 5$6+)LX6,.6-7 
c OXN [C8B; OX7 Ohhi\ [9@U=KBEkEBK AF8A 8B EBA@9B8AE=B8< A9ETSB8< U8BB=A _<EKFA<I 8GGSH@ AF8A G=V@9@EKB GA8A@G 
EBA@B>@> A= EHJ=G@ SJ=B AF@HG@<V@G AF@ H=9@ =B@9=SG7 98AF@9 AF8B AF@ <@GG TS9>@BG=H@7 =T<EK8AE=B7` 8B> 
AF8A _dAe= GSGA8EB GSUF 8B 8GGSHJAE=B 8B> A= W8998BA GSUF 8 ?89a9@8UFEBK EBA@9J9@A8AE=B7 A9@8AI <8BKS8K@ ?89 
H=9@ GJ@UE?EU 8B> U=HJ@<<EBK ; ; ; W=S<> T@ B@U@GG89I`\; 
O^ Loewen Group, Inc. v. United States7 "')"+ '8G@ #=; ,-.[,2\6hi6^7 ,W89> c OXM [CSB@ LX7 LMM^\ 
[UEAEBK Elettronica Sicula SpA (ELSI) Case [/;); V; "A8<I\7 Ohih ";';C; ON7 QL\; 



 aia

V89E8BU@ WEAF AF@ U=BAEBS@> =J@98AE=B =? AF@ 9@<@V8BA J9EBUEJ<@ =? EBA@9B8AE=B8< <8W;`OQ  _"A 

W=S<> T@ GA98BK@ EB>@@>7` AF@9@?=9@7 _E? GST GE<@BAE= AF@ EBA@9B8AE=B8< 9S<@ W@9@ A= T@ 

GW@JA 8W8I;`ON 

%@9@7 AF@9@ EG B= >E9@UA @ZJ9@GGE=B EB AF@ #,2$, =? AF@ #,2$, 089AE@GR EBA@BA A= 

>EGU89> >@U8>@G =? U=BGEGA@BA 8B> F8TEAS8< A9@8AI J98UAEU@ 8B>7 GS>>@B<I7 8<<=W GSEAG 

8K8EBGA AF@H ?=9 H=B@I >8H8K@G TI _EBV@GA=9G` WF= B@V@9 8UAS8<<I EBV@GA@> EB AF@E9 

9@GJ@UAEV@ A@99EA=9E@G;  #=9 EG AF@9@ 8BI @ZJ9@GG J9=VEGE=B EB AF@ #,2$, EB>EU8AEBK AF8A 

AF@ 089AE@G G=SKFA A= @ZJ8B> AF@ F8TEAS8< H@8BEBK 8B> GU=J@ =? AF@ B8AE=B8< A9@8AH@BA 

J9=A@UAE=B U=BA8EB@> EB 'F8JA@9 &<@V@B T@I=B> AF@E9 F8TEAS8< J98UAEU@;  "A W=S<> T@ 

SB9@8G=B8T<@ A= U=BU<S>@ AF8A AF@ #,2$, 089AE@G unwittingly @??@UA@> AF@ 9@V=<SAE=B EB 

EBV@GA=9a)A8A@ 89TEA98AE=B AF8A '<8EH8BAG @B>=9G@;  ,G AF@ "BA@9B8AE=B8< '=S9A =? CSGAEU@ 

=TG@9V@> EB AF@ Oil Platforms U8G@7 E? AF@ A9@8AI J9=VEGE=B 8A EGGS@ _EHJ=G@d>e 8UAS8< 

=T<EK8AE=BG =B AF@ '=BA98UAEBK 089AE@G7 =T<EKEBK AF@H A= H8EBA8EB <=BKa<8GAEBK J@8U@?S< 

8B> ?9E@B><I 9@<8AE=BG7` AF@B _AF@ 089AE@G W=S<> F8V@ T@@B <@> A= J=EBA =SA EAG EHJ=9A8BU@ 

>S9EBK AF@ B@K=AE8AE=BG =9 AF@ J9=U@GG =? 98AE?EU8AE=B;`OX 

$F@ B@@> ?=9 U<@89 EB>EU8AE=BG TI AF@ 089AE@G =? 8 >@J89AS9@ ?9=H F8TEAS8< J98UAEU@ 

EG @GJ@UE8<<I J9=B=SBU@> WF@9@ AF@ >@J89AS9@ EG 8G 98>EU8< 8B> ?89a9@8UFEBK 8G AF8A WFEUF 

W=S<> 9@GS<A ?9=H '<8EH8BAGR EBA@9J9@A8AE=B;  /B>@9 '<8EH8BAGR EBA@9J9@A8AE=B7 B=A =B<I 

W=S<> AF@ B8AE=B8< A9@8AH@BA =T<EK8AE=B T@ @ZA@B>@> A= EBV@GAH@BAG =SAGE>@ AF@ A@99EA=9E8< 

                                                 
OQ Id. 
ON Id. c OXL; 
OX Case Concerning Oil Platforms ["98B V; /;);\7 OhhX ";';C; iM^7 cc LN7 Lh [+@UEGE=B =B 09@<EHEB89I 
(T]@UAE=BG =? +@U; OL\ [9@]@UAEBK "98BRG 89KSH@BA AF8A ,9AEU<@ O =? AF@ OhNN $9@8AI =? ,HEAI7 &U=B=HEU 
-@<8AE=BG 8B> '=BGS<89 -EKFAG [_$F@9@ GF8<< T@ ?E9H 8B> @B>S9EBK J@8U@ 8B> GEBU@9@ ?9E@B>GFEJ T@AW@@B AF@ 
/BEA@> )A8A@G 8B> "98B`\ _>=@G B=A H@9@<I ?=9HS<8A@ 8 9@U=HH@B>8AE=B =9 >@GE9@ ; ; ; 7 TSA EHJ=G@G 8UAS8< 
=T<EK8AE=BG =B AF@ '=BA98UAEBK 089AE@G7 =T<EKEBK AF@H A= H8EBA8EB <=BKa<8GAEBK J@8U@?S< 8B> ?9E@B><I 
9@<8AE=BG`\; 



 aha

]S9EG>EUAE=B =? AF@ 089AE@G7 TSA @V@9I U9=GGaT=9>@9 A98>@ >EGJSA@ U=S<> A9EKK@9 AF@ EBV@GA=9a

)A8A@ >EGJSA@ 9@G=<SAE=B H@UF8BEGH;  &V@9I @BA@9J9EG@ AF8A @BK8K@G EB AF@ @ZJ=9A =? K==>G 

8B> G@9VEU@G EG 8B EBV@GA=9 EB EAG F=H@ U=SBA9I 8B> U=S<> GS??@9 <=GG@G WEAF 9@GJ@UA A= EAG 

F=H@aU=SBA9I EBV@GAH@BA 8G 8 9@GS<A =? T899E@9G A= A98>@ EHJ=G@> TI 8B=AF@9 )A8A@;  $F@ 

EBA@9B8AE=B8< U=HHSBEAI7 F=W@V@97 F8G B@K=AE8A@> @<8T=98A@ 8B> U89@?S<<I >@GEKB@> )A8A@a

A=a)A8A@ >EGJSA@ 9@G=<SAE=B H@UF8BEGHG ?=9 9@G=<VEBK GSUF >EGJSA@G;  "A U8BB=A 9@8G=B8T<I 

T@ 89KS@> AF8A AF@ #,2$, 089AE@G U9@8A@> GSUF 8 H@UF8BEGH ?=9 A98>@9a)A8A@ 89TEA98AE=B 

WEAF=SA 8BI 9@U=9> =? AF@E9 U=BGUE=SG<I >=EBK G=; 

'<@89<I7 E? AF@ #,2$,RG =T<EK8AE=BG F8> T@@B EBA@B>@> A= @ZA@B> @ZA98a

A@99EA=9E8<<I7 8G '<8EH8BAG U=BA@B>7 @8UF 089AIRG EBA@9B8< >@<ET@98AE=BG U=BU@9BEBK AF@ 

#,2$, W=S<> F8V@ 9@?<@UA@> AFEG;  $FEG EG J89AEUS<89<I A9S@ WEAF 9@K89> A= AF@ /BEA@> 

)A8A@G7 T@U8SG@ >=H@GAEU /;); <8W K=V@9BEBK AF@ EBA@9J9@A8AE=B =? A9@8AE@G 9@YSE9@G AF@ 

U<@89 @ZJ9@GGE=B =? 8BI EBA@BA A= 8GGSH@ @ZA98aA@99EA=9E8< =T<EK8AE=BG;  "A EG 8 ?SB>8H@BA8< 

J9EBUEJ<@ =? /;); >=H@GAEU <8W AF8A 8 _A9@8AI U8BB=A EHJ=G@ SBU=BA@HJ<8A@> 

@ZA98A@99EA=9E8< =T<EK8AE=BG =B AF=G@ WF= 98AE?I EA;`OP   

"B Sale v. Haitian Centers Council7 ?=9 @Z8HJ<@7 AF@ /BEA@> )A8A@G )SJ9@H@ '=S9A 

9@]@UA@> 89KSH@BAG AF8A AF@ /BEA@> #8AE=BG 09=A=U=< -@<8AEBK A= AF@ )A8ASG =? -@?SK@@G 

U=S<> T@ EBA@9J9@A@> A= EHJ=G@ =T<EK8AE=BG =B AF@ /BEA@> )A8A@G WEAF 9@GJ@UA A= 9@?SK@@G 

WF= F8> B=A I@A @BA@9@> /BEA@> )A8A@G A@99EA=9E8< W8A@9G;  $F@ '=S9A F@<> AF8A AF@ =9>EB89I 

J9@GSHJAE=B AF8A 8UAG =? '=BK9@GG >= B=A F8V@ @ZA98A@99EA=9E8< 8JJ<EU8AE=B 8TG@BA U<@89 

                                                 
OP Sale v. Haitian Ctrs. Council, Inc.7 NMh /;); ONN7 Oi^ [Ohh^\;  $FEG J9@GSHJAE=B 8K8EBGA AF@ 
@ZA98A@99EA=9E8< @ZA@BGE=B =? A9@8AI =T<EK8AE=BG EG 8<G= 8UU@JA@> TI EBA@9B8AE=B8< U=HH@BA8A=9G7 WF= F8V@ 
89KS@> AF8A 8BI EBA@9J9@A8AE=B =? 8 ."$ J9=VEGE=B AF8A _W=S<> J<8U@ 8B =T<EK8AE=B =B AF@ F=GA )A8A@ @V@B 
WEAF 9@GJ@UA A= J9=J@9AI =SAGE>@ =? EAG ]S9EG>EUAE=B ; ; ; W=S<> T@ GS??EUE@BA<I @ZA98=9>EB89I A= H@9EA GJ@UE?EU 
9S<@G @ZJ9@GG<I GA8A@> 8B> 8UU@JA@> TI AF@ J89AE@G U=BU@9B@>;`  )A@JF@B 18GUE8BBE@7 The Fair and Equitable 
Treatment Standard in International Investment Law and Practice7 Ohhh .-"$; l;.; "#$R* *; hh7 OLQ; 



 aOMa

EBA@BA 8JJ<E@G WEAF GJ@UE8< ?=9U@ WF@B EBA@9J9@AEBK A9@8AE@G;Oi  .@U8SG@ AF@ A@ZA 8B> 

B@K=AE8AEBK FEGA=9I =? AF@ 9@<@V8BA '=BV@BAE=B 89AEU<@ W@9@ GE<@BA =B AF@ YS@GAE=B =? EAG 

_J=GGET<@ 8JJ<EU8AE=B A= 8UAE=BG A8:@B TI 8 U=SBA9I =SAGE>@ EAG =WB T=9>@9G7` AF@ )SJ9@H@ 

'=S9A @Z8HEB@> AF@ A9@8AI J9=VEGE=BG EB U=BA@ZA A= >@A@9HEB@ E? GSUF 8B @ZA98A@99EA=9E8< 

=T<EK8AE=B U=S<> T@ EB?@99@>;Oh  $F@ '=S9A U=BU<S>@> AF8A EA W=S<> T@ 8B=H8<=SG A= 

EBA@9J9@A =B@7 TSA B=A 8B=AF@97 J9=VEGE=B =? AF@ 9@<@V8BA 89AEU<@ 8G =T<EKEBK AF@ J89AE@G A= 

8UA @ZA98A@99EA=9E8<<I7 @V@B AF=SKF B@EAF@9 J9=VEGE=B U=BA8EB@> U<@89 <8BKS8K@ =T<EKEBK AF@ 

GEKB8A=9E@G A= 8UA =B<I WEAFEB AF@E9 A@99EA=9E8< ]S9EG>EUAE=B;LM  $F@ )SJ9@H@ '=S9A AFSG 

U=BU<S>@> AF8A AF@ J9@GSHJAE=B 8K8EBGA @ZA98A@99EA=9E8< 8JJ<EU8AE=B =? A9@8AI =T<EK8AE=BG 

8JJ<E@>; LO   

CSGA 8G '<8EH8BAG F8V@ ?8E<@> A= J9=VE>@ 8BI @VE>@BU@ =? AF@ #,2$, 089AE@GR 

8??E9H8AEV@ EBA@BA A= >@J89A ?9=H AF@E9 J8GA F8TEAS8< J98UAEU@ =? J9=A@UAEBK =B<I EBV@GA=9G 

AF8A F8V@ H8>@ =9 G@@: A= H8:@ EBV@GAH@BAG EB AF@ A@99EA=9I =? 8B=AF@9 A9@8AI J89AB@97 

'<8EH8BAG F8V@ J9=VE>@> B= @VE>@BU@ =? 8BI EBA@BA =B AF@ J89A =? AF@ /BEA@> )A8A@G A= 

                                                 
Oi Id. 8A OiQaii;  ,G AF@ )SJ9@H@ '=S9A @ZJ<8EB@> EB 8B @89<E@9 >@UEGE=B7 =B@ =? AF@ U@BA98< JS9J=G@G =? AF@ 
J9@GSHJAE=B 8K8EBGA AF@ @ZA98A@99EA=9E8< 8JJ<EU8AE=B =? GA8ASA@G EG A= J9@V@BA _SBEBA@B>@> U<8GF@G T@AW@@B 
=S9 <8WG 8B> AF=G@ =? =AF@9 B8AE=BG WFEUF U=S<> 9@GS<A EB EBA@9B8AE=B8< >EGU=9>;`  Equal Employment 
Opportunity Comm’n v. Arabian Am. Oil Co.7 Qhh /;); LQQ7 LQi [OhhO\f accord Smith v. United States7 NMP 
/;); OhP7 LM^aMQ [Ohh^\;  "? AF@ $9ETSB8< W@9@ A= U=BGA9S@ ,9AEU<@ OOML[O\ 8G '<8EH8BAG GSKK@GA7 EA W=S<> 
EHJ=G@ <E8TE<EAI =B AF@ /BEA@> )A8A@G ?=9 H@8GS9@G A8:@B WEAF 9@GJ@UA A= EBV@GAH@BAG K=V@9B@> TI @BAE9@<I 
>E??@9@BA EBV@GAH@BA7 G@US9EAE@G7 8B> U=HH@9UE8< <8WG T@I=B> EAG ]S9EG>EUAE=B 8B> U=BA9=<7 8B> SBEBA@B>@> 
U<8GF@G T@AW@@B /BEA@> )A8A@G <8WG 8B> '8B8>8RG =9 3@ZEU=RG <8WG EB AF@G@ 89@8G U=S<> @BGS@; 
Oh Sale7 NMh /;); 8A OPi;  
LM Id. 8A OPiaiM;  $F@ J9=VEGE=B 8A EGGS@ EB AF8A J9=U@@>EBK7 ,9AEU<@ ^^[O\7 J9=FETEAG '=BA98UAEBK )A8A@G7 SB>@9 
U@9A8EB U=B>EAE=BG7 ?9=H 9@AS9BEBK 9@?SK@@G A= A@99EA=9E@G EB WFEUF AF@E9 <E?@ =9 ?9@@>=H U=S<> T@ AF9@8A@B@>;  
'=BV@BAE=B -@<8AEBK A= AF@ )A8ASG =? -@?SK@@G7 CS<I Li7 OhNO7 Oh /;);$; XLNh7 XLPX7 $;";,;); #=; XNPP;  
$F@ GSTG@YS@BA J9=VEGE=B7 ,9AEU<@ ^^[L\7 9@U=KBEk@G 8B @ZU@JAE=B A= AF8A =T<EK8AE=B ?=9 9@?SK@@G U=BVEUA@> 
=? 8 G@9E=SG U9EH@ EB7 =9 J=GEBK 8 >8BK@9 A= AF@ G@US9EAI =?7 AF@ U=SBA9I EB WFEUF AF@I G@@: 9@?SK@;  Id.  $F@ 
)SJ9@H@ '=S9A 9@8G=B@> AF8A EA W=S<> U9@8A@ 8B _8TGS9> 8B=H8<I` A= 9@8> ,9AEU<@ ^^[O\ 8G EHJ=GEBK 
@ZA98A@99EA=9E8< =T<EK8AE=BG =B AF@ 089AE@G7 T@U8SG@ EA W=S<> @BAEA<@ _d>e8BK@9=SG 8<E@BG =B AF@ FEKF G@8G ; ; ; 
A= AF@ T@B@?EAG =? ^^;O7` WFE<@ _AF=G@ 9@GE>EBK EB AF@ U=SBA9I AF8A G=SKFA A= @ZJ@< AF@H` W=S<> U<@89<I B=A 
T@ @BAEA<@> A= GSUF T@B@?EAG;   Id; 8A OPhaiM;    
LO Id. 8A OiQaiP; 



 aOOa

SB>@9A8:@ =T<EK8AE=BG WEAF 9@GJ@UA A= EBV@GA=9G AF8A F8V@ H8>@ EBV@GAH@BAG =SAGE>@ EAG 

A@99EA=9I;  $F@ H@9@ absence =? 8 ?@W W=9>G ?9=H 8 ?@W GSTaJ9=VEGE=BG =? AF@ #,2$, 

U8BB=A7 U=BGEGA@BA WEAF EBA@9B8AE=B8< 8B> /;); <8W7 T@ J9@GSH@> A= GEKB8< AF@ #,2$, 

089AE@GR 8??E9H8AEV@ EBA@BA A= T@ GS@> ?=9 H=B@I >8H8K@G TI _EBV@GA=9G` U=BU@9BEBK AF@E9 

EBV@GAH@BAG =SAGE>@ =? AF@ 089AE@GR 9@GJ@UAEV@ A@99EA=9E@G; 

++5 )B@ .>E<@M>@:; $C7G;8G@ 'K -66 )BC@@ (-0)- $7C;8@< $C@G6>F@< 
267897:;<= +:;@CHC@;7;8A: 

 
,<AF=SKF EBA@9B8AE=B8< U=S9AG 8B> A9ETSB8<G H8I T@ U8<<@> SJ=B A= EBA@9J9@A 8B> 

8JJ<I 8 A9@8AI [AIJEU8<<I7 8G F@9@7 A= 9@G=<V@ >EGU9@A@ >EGJSA@G inter partes\7 AF@ 8SAF@BAEU 

EBA@9J9@A8AE=B =? AF8A A9@8AI 9@H8EBG AF@ @ZU<SGEV@ J9=VEBU@ =? AF@ )A8A@ 089AE@G 

AF@HG@<V@G;LL  )A8A@G H8I EBA@9J9@A 8 A9@8AI @ZJ9@GG<I [e.g.7 AF9=SKF J<@8>EBKG7 

8H@B>H@BAG7 =9 EBA@9J9@AEV@ B=A@G\ =9 A8UEA<I [e.g.7 AF9=SKF GSTG@YS@BA U=B>SUA\;L^     

                                                 
LL See 1E@BB8 '=BV@BAE=B =B AF@ *8W =? $9@8AE@G7 89A; ^O[^\[T\ [GA8AEBK AF8A GSTG@YS@BA J98UAEU@ =? AF@ 
J89AE@G _GF8<< T@ A8:@B EBA= 8UU=SBA7 A=K@AF@9 WEAF AF@ U=BA@ZA`\f Report of the International Law 
Commission to the General Assembly On the Work of its Eighteenth Session7 dOhXXe L l;.; "#$R* *; 
'(33R# OPL7 LLM7 /;#; +=U; ,6'#;Q6)&-;,6OhXX6,>>;O [=TG@9VEBK AF8A AF@9@ EG B= FE@989UFI 8H=BK AF@ 
B=9HG =? EBA@9J9@A8AE=B <EGA@> EB ,9AEU<@ ^O 8B> AF8A AF=G@ EB ,9AEU<@ ^O[^\ _TI AF@E9 V@9I B8AS9@ U=S<> B=A T@ 
U=BGE>@9@> A= T@ B=9HG =? EBA@9J9@A8AE=B EB 8BI W8I EB?@9E=9 A= AF=G@ WFEUF J9@U@>@ AF@H`\ [_"BA@9B8AE=B8< 
*8W '=HHEGGE=B -@J=9A`\f ",# )"#'*,"-7 $%& 1"&##, '(#1&#$"(# (# $%& *,5 (2 $-&,$"&) O^X [L> 
@>; OhiQ\ [_"A ?=<<=WG B8AS98<<I ?9=H AF@ J9=J=GEAE=B AF8A AF@ J89AE@G A= 8 A9@8AI 89@ <@K8<<I @BAEA<@> A= H=>E?I 
AF@ A9@8AI =9 EB>@@> A= A@9HEB8A@ EA AF8A AF@I 89@ @HJ=W@9@> A= EBA@9J9@A EA;  "B EAG 8>VEG=9I =JEBE=B EB AF@ 
Jaworzina U8G@7 AF@ 0@9H8B@BA '=S9A =? "BA@9B8AE=B8< CSGAEU@ 9S<@> 8G @89<I 8G OhL^ AF8An o; ; ; EA EG 8B 
@GA8T<EGF@> J9EBUEJ<@ AF8A AF@ 9EKFA =? KEVEBK 8B 8SAF=9EA8AEV@ EBA@9J9@A8AE=B =? 8 <@K8< 9S<@ T@<=BKG G=<@<I A= 
AF@ J@9G=B =9 T=>I WF= F8G AF@ J=W@9 A= H=>E?I =9 GSJJ9@GG EA;R`\ [YS=AEBK Jaworzina7 OhL^ 0;';";C; [G@9; 
.\ #=; i7 8A ^P [+@U; X\\;  See also 4@98<> 2EAkH8S9EU@7 The Law and Procedure of the International Court 
of Justice 1951-4: Treaty Interpretation and Other Treaty Points7 ^^ .-"$; l;.; "#$R* *; LM^7 LL^ [OhNi\ 
[=TG@9VEBK AF8A _8 U=BGEGA@BA dGSTG@YS@BA )A8A@e J98UAEU@ HSGA U=H@ V@9I B@89 A= T@EBK U=BU<SGEV@ 8G A= F=W 
AF@ A9@8AI GF=S<> T@ EBA@9J9@A@>` [@HJF8GEG =HEAA@>\\f Iran v. United States7 '8G@ #=; .O ['=SBA@9U<8EH\7 
,W89> #=; "$* i^a.Oa2$ c OMh [)@JA; h7 LMMQ\ [_$F@ EHJ=9A8BU@ =? ; ; ; GSTG@YS@BA J98UAEU@ EB AF@ 
8JJ<EU8AE=B =? AF@ A9@8AI7 8G 8B @<@H@BA =? EBA@9J9@A8AE=B7 EG =TVE=SGf ?=9 EA U=BGAEASA@G =T]@UAEV@ @VE>@BU@ =? 
AF@ SB>@9GA8B>EBK =? AF@ J89AE@G 8G A= AF@ H@8BEBK =? AF@ A9@8AId;e`\ [YS=AEBK "BA@9B8AE=B8< *8W 
'=HHEGGE=B\f #4/l&# b/(' +"#%7 0,$-"'D +,"**"&- j ,*,"# 0&**&$7 +-("$ "#$&-#,$"(#,* 0/.*"' 
LNQ [PAF @>; LMML\ [_(B >pGEKB@ J89 <R@ZJ9@GGE=B oEBA@9J9pA8AE=B 8SAF@BAEYS@R7 U@<<@ YSE @GA ?=S9BE@ 
>E9@UA@H@BA J89 <@G J89AE@G7 J89 =JJ=GEAE=B q <REBA@9J9pA8AE=B B=B 8SAF@BAEYS@7 >=BBp@ J89 SB AE@9G;`\ [_$F@ 
@ZJ9@GGE=B o8SAF@BAEU EBA@9J9@A8AE=BR >@GEKB8A@G AF8A WFEUF EG ?S9BEGF@> >E9@UA<I TI AF@ J89AE@G7 8G =JJ=G@> A= 
8B SB8SAF@BAEU EBA@9J9@A8AE=B7 WFEUF EG KEV@B TI 8 AFE9> J89AI;`\ [A98BG<8AE=B TI U=SBG@<\; 
L^ See infra BB;^La^P 8B> 8UU=HJ8BIEBK A@ZA; 



 aOLa

%@9@7 8<< AF9@@ #,2$, 089AE@G F8V@ expressly EBA@9J9@A@> AF@ A9@8AI J9=VEGE=BG 8A 

EGGS@ EB AFEG 89TEA98AE=B;  $F@ /BEA@> )A8A@G F8G GA8A@> AF8A EA _F8G B= =T<EK8AE=B SB>@9 AF@ 

#,2$, WEAF 9@GJ@UA A= '<8EH8BAGR EBV@GAH@BAG EB '8B8>8;  "A B@EAF@9 F8G AF@ =T<EK8AE=B 

A= J9=VE>@ B8AE=B8< A9@8AH@BA A= AF=G@ EBV@GAH@BAG7 B=9 AF@ =T<EK8AE=B A= 89TEA98A@ U<8EHG 

9@<8AEBK A= AF@H;`LQ  3@ZEU=7 EB EAG ,9AEU<@ OOLi GSTHEGGE=B EB AFEG 89TEA98AE=B7 F8G GA8A@> 

AF8A EA _8K9@@G WEAF AF@ /BEA@> )A8A@G AF8A B=B@ =? AF@ #,2$, 089AE@G SB>@9A==: 8BI 

=T<EK8AE=B WEAF 9@GJ@UA A= EBV@GAH@BAG <=U8A@> =SAGE>@ =? EAG A@99EA=9I =9 WEAF 9@GJ@UA A= 

oEBV@GA=9GR WF= 89@ B=A G@@:EBK A= H8:@7 89@ B=A H8:EBK 8B> F8V@ B=A H8>@ EBV@GAH@BAG 

EB EAG A@99EA=9I;`LN  '8B8>8 8<G= F8G GA8A@> AF8A EBV@GAH@BA 8K9@@H@BAG GSUF 8G AF@ #,2$, 

8EH A= _J9=A@UA AF@ EBA@9@GAG =? '8B8>E8B EBV@GA=9G abroad7`LX 8B> F8G 9@EA@98A@> EAG 

SB>@9GA8B>EBK AF8A 'F8JA@9 &<@V@B 8JJ<E@G =B<I A= EBV@GA=9G AF8A F8V@ H8>@7 =9 AF8A 89@ 

G@@:EBK A= H8:@7 EBV@GAH@BAG EB AF@ A@99EA=9I =? 8B=AF@9 >EGJSAEBK 089AI;LP 

'<8EH8BAG =??@9 AW= 9@GJ=BG@G A= AF@ 089AE@GR 8SAF@BAEU EBA@9J9@A8AE=B =? AF@ 

#,2$,7 B@EAF@9 =? WFEUF F8G 8BI H@9EA;  First7 '<8EH8BAG T8<><I 8GG@9A g WEAF=SA 

J9=VE>EBK 8BI GSJJ=9A g AF8A _dGeA8A@H@BAG TI AF@ J89AE@G7 =? AF@E9 8<<@K@> EBA@BA T@FEB> 8 

                                                 
LQ /BEA@> )A8A@GR 3@H=9E8< =B AF@ 09@<EHEB89I "GGS@ [+@U; O7 LMMX\ [_/BEA@> )A8A@GR 3@H=9E8<`\7 8A L; 
LN )STHEGGE=B =? AF@ /BEA@> 3@ZEU8B )A8A@G 0S9GS8BA A= ,9AEU<@ OOLi [389; O7 LMMP\7 8A O [@HJF8GEG 8>>@>\ 
[_3@ZEU=RG OOLi )STHEGGE=B`\f see also /BEA@> )A8A@GR 3@H=9E8< 8A iah [UEAEBK GEHE<89 GA8A@H@BAG H8>@ TI 
3@ZEU= EB Bayview Irrigation Dist. v. United Mexican States7 "')"+ '8G@ #=; ,-.[,2\6MN6O\;  '<8EH8BAG 
8AA@HJA A= >EGAEBKSEGF AF@ Bayview U8G@ =B AF@ K9=SB>G AF8A AF@ U<8EH8BAG AF@9@ =B<I H8>@ _9S>EH@BA89I` 
89KSH@BAG U=BU@9BEBK AF@ @ZA98A@99EA=9E8< 8JJ<EU8AE=B =? ,9AEU<@ OOML[O\7 8B> AF8A AF=G@ U<8EH8BAG >E> B=A 
8<<@K@ AF8A 8B EBA@K98A@> U=BAEB@BA8< H89:@AJ<8U@ W8G >EG9SJA@> TI AF@ UF8<<@BK@> H@8GS9@G;  '<8EH8BAGR 
-@J<I c iQ B;Ni;  $F@G@ 89KSH@BAG 89@ E99@<@V8BA A= AF@ EGGS@ 8A F8B>n  3@ZEU= F8G 9@J@8A@><I GA8A@> AF8A 8 
U<8EH8BA HSGA F8V@ 8B EBV@GAH@BA7 =9 G@@: A= H8:@ 8B EBV@GAH@BA7 EB AF@ A@99EA=9I =? AF@ -@GJ=B>@BA 089AI 
EB =9>@9 A= GSTHEA 8 U<8EH SB>@9 #,2$, 'F8JA@9 &<@V@B; 
LX +@J89AH@BA =? &ZA@9B8< ,??8E9G7 North American Free Trade Agreement: Canadian Statement on 
Implementation7 in ',#,+, 4,r&$$& Xi7 OQP [C8B; O7 OhhQ\ [@HJF8GEG 8>>@>\; 
LP S.D. Myers, Inc. v. Canada7 #,2$,6/#'"$-,*7 4=V@9BH@BA =? '8B8>8 '=SBA@9a3@H=9E8< cc LOiaNL 
[(UA; N7 Ohhh\ [89KSEBK AF8A T@U8SG@ AF@ U<8EH8BA F8> H8>@ B= EBV@GAH@BA EB '8B8>87 AF@ U<8EH W8G =SAGE>@ 
AF@ GU=J@ =? 'F8JA@9 &<@V@B\f id. c LNh [_$F@ d,9AEU<@ OOML[O\e =T<EK8AE=B >=@G B=A H@8B AF8A AF@ B8AE=B8< 
A9@8AH@BA =T<EK8AE=B 8JJ<E@G A= AF@ EBV@GA=9RG 8UAEVEAE@G EB EAG F=H@ U=SBA9I;  $F@ =T<EK8AE=B =B<I 8JJ<E@G A= 
AF@ EBV@GA=9 WEAF 9@GJ@UA A= EAG EBV@GAH@BA EB AF@ ?=9@EKB U=SBA9I ; ; ; ;`\; 



 aO^a

A9@8AI J9=VEGE=B7 89@ B@EAF@9 9@<@V8BA B=9 U9@>ET<@;`Li  $FEG GA8A@H@BA 9@?<@UAG 8 

?SB>8H@BA8< HEGU=BU@JAE=B =? A9@8AI EBA@9J9@A8AE=B;  "B ?8UA7 _H=9@ AF8B 8BI=B@7 AF@ 

J89AE@G A= AF@ A9@8AI 89@ best GEAS8A@> A= SB>@9GA8B> AF@ G@BG@ =? AF@ A9@8AI AF8A AF@I 

U=BU<S>@> 8B> WF8A AF@I A9S<I EBA@B>@>;`Lh  ,G AF@ Methanex #,2$, 'F8JA@9 &<@V@B 

A9ETSB8< GA8A@>7 _8B 8K9@@H@BA 8G A= AF@ EBA@9J9@A8AE=B =? 8 J9=VEGE=B 9@8UF@> 8?A@9 AF@ 

U=BU<SGE=B =? AF@ A9@8AI 9@J9@G@BAG 8B 8SAF@BAEU EBA@9J9@A8AE=B TI AF@ J89AE@G WFEUF HSGA 

T@ 9@8> EBA= AF@ A9@8AI ?=9 JS9J=G@G =? EAG EBA@9J9@A8AE=B;`^M 

Second7 '<8EH8BAG U=BA@B> AF8A AF@ #,2$, 089AE@G B@V@9 formally 8K9@@> SJ=B 

AFEG EBA@9J9@A8AE=B =? AF@ #,2$,;^O  '<8EH8BAG 8GG@9A AF8A AF@ _#,2$, GJ@UE?EU8<<I 

J9=VE>@G 8 H@UF8BEGH WF@9@TI AF@ AF9@@ #,2$, 089AE@G U=S<> 8K9@@ SJ=B d8Be 

EBA@9J9@A8AE=B` g AF9=SKF AF@ 29@@ $98>@ '=HHEGGE=B g 8B> GSKK@GA AF8A AFEG 9=SA@ EG AF@ 

=B<I H@8BG TI WFEUF AF@ #,2$, 089AE@G H8I EBA@9J9@A AF@E9 8K9@@H@BA;^L  $FEG EG W9=BK;  

#=AFEBK EB AF@ #,2$, EAG@<?7 =9 EB EBA@9B8AE=B8< <8W K@B@98<<I7^^ =T<EK8A@G AF@ #,2$, 

089AE@G A= EBA@9J9@A AF@ A9@8AI G=<@<I AF9=SKF AF@ U8TEB@Aa<@V@< 29@@ $98>@ '=HHEGGE=B;  "B 

?8UA7 AF@ #,2$, 089AE@G U8B7 8B> 9=SAEB@<I >=7 EBA@9J9@A AF@ A9@8AI EB H8BI W8IG7 
                                                 
Li '<8EH8BAGR -@J<I c ^P; 
Lh 3SGA8?8 D8HE< l8GG@@B7 L’interprétation des traités d’après la Convention de Vienne sur le droit des 
traités7 ONO -;';,;+;"; O7 QP [OhPX\ [_d0e<SG YS@ J@9G=BB@7 <@G J89AE@G 8S A98EAp G=BA q HsH@ >@ U=HJ9@B>9@ 
<@ G@BG >S A98EAp YSR@<<@G =BA U=BU<S7 U@ YSR@<<@G =BA V98EH@BA V=S<S;`\ [A98BG<8AE=B TI U=SBG@<\ [@HJF8GEG 
8>>@>\;  +9; l8GG@@B G@9V@> 8G UF8E9H8B =? AF@ >98?AEBK U=HHEAA@@ =? AF@ 1E@BB8 '=BV@BAE=B =B AF@ *8W =? 
$9@8AE@G;  Id. 8A X; 
^M Methanex Corp. v. United States7 #,2$,6/#'"$-,*7 2EB8< ,W89> [,SK; ^7 LMMN\7 0A; ""7 'F; .7 8A h 
[YS=AEBK "BA@9B8AE=B8< *8W '=HHEGGE=B -@J=9A7 V=<; L7 8A LLO7 8B> B=AEBK AF@ "'CRG 8JJ9=V8< =? AFEG 
J8GG8K@ EB AF@ Kasikili/Sedudu Island Case [.=AG; V; #8HET;\7 Ohhh ";';C; -@J; O7 c Qh\; 
^O '<8EH8BAGR -@J<I c OOQ; 
^L Id; 
^^ $F@ 1E@BB8 '=BV@BAE=B =B AF@ *8W =? $9@8AE@GR travaux préparatoires U=B?E9HG AF8A _GSTG@YS@BA 
8K9@@H@BAG T@AW@@B AF@ J89AE@G 9@K89>EBK AF@ EBA@9J9@A8AE=B =? 8 A9@8AI` WEAFEB AF@ H@8BEBK =? ,9AEU<@ 
^O[^\[8\ >=@G B=A B@@> A= T@ @ZJ9@GG@> EB 8BI J89AEUS<89 ?=9H;  /#"$&+ #,$"(#) '(#2&-&#'& (# $%& *,5 
(2 $-&,$"&)n (22"'",* -&'(-+)7 V=<; L [LMMO\7 Thirteenth Plenary Meeting NP7 c XN [38I X7 OhXh\f see 
also ,#$%(#l ,/)$7 3(+&-# $-&,$l *,5 ,#+ 0-,'$"'& OhOah^ [LMMM\ [9@J=9AEBK )A8A@ J98UAEU@ =? 
089AE@GR 8K9@@H@BA =? A9@8AI EBA@9J9@A8AE=B AF9=SKF EB?=9H8< H@8BG\; 



 aOQa

EBU<S>EBK AF9=SKF AF@E9 J<@8>EBKG 8B> ,9AEU<@ OOLi GSTHEGGE=BG EB #,2$, 89TEA98AE=BGf 

AF9=SKF AF@E9 =??EUE8< U=B>SUAf 8B> AF9=SKF GA8A@H@BAG A= AF@ JST<EU7 A= <@KEG<8AS9@G7 8B> A= 

AF@ =AF@9 #,2$, 089AE@G;  $F@ GSKK@GAE=B7 AF@B7 AF8A 8 _J89AEUS<89 ?=9H8<EAI EG 9@YSE9@> 

?=9 AF@9@ A= T@ 8B 8K9@@H@BA` 8H=BK AF@ #,2$, 089AE@G EG EBU=99@UA;^Q  $= AF@ U=BA989I7 

'<8EH8BAGR GSKK@GAE=B 9SBG 8?=S< =? AF@ 1E@BB8 '=BV@BAE=B =B AF@ *8W =? $9@8AE@G7^N 

USGA=H89I EBA@9B8AE=B8< <8W7^X 8B> F8G T@@B @ZJ9@GG<I 9@]@UA@> TI AF@ Methanex 

A9ETSB8<;^P 

$FSG7 @V@B 8GGSHEBK AF8A AF@ A@ZA =? ,9AEU<@G OOMO[O\ 8B> OOML[O\ GSJJ=9A@> 

'<8EH8BAGR EBA@9J9@A8AE=B7 WFEUF EA >=@G B=A7 AF@ #,2$, 089AE@GR _U=BU=9>8BA7 U=HH=B 

8B> U=BGEGA@BA` )A8A@ J98UAEU@ A= AF@ U=BA989I W=S<> F8V@ @??@UA@> _8 A8UEA =9 EHJ<EUEA 

H=>E?EU8AE=B =? AF@ A@9HG =? AF@ A9@8AI;`^i  '<8EH8BAGR EBA@9J9@A8AE=B =? AF@ $9@8AI7 

AF@9@?=9@7 GF=S<> T@ 9@]@UA@>; 

                                                 
^Q Methanex 2EB8< ,W89> 8A 0A; ""7 'F; .7 8A haOM; 
^N Id. 8A h [UEAEBK 1E@BB8 '=BV@BAE=B =B AF@ *8W =? $9@8AE@G 8B> B=AEBK AF8A _dEeA ?=<<=WG ?9=H AF@ W=9>EBK 
=? ,9AEU<@ ^O[^\[8\ AF8A EA EG B=A @BVEG8K@> AF8A AF@ GSTG@YS@BA 8K9@@H@BA B@@> T@ U=BU<S>@> WEAF AF@ G8H@ 
?=9H8< 9@YSE9@H@BAG 8G 8 A9@8AIf 8B> EB>@@>7 W@9@ AFEG A= T@ AF@ U8G@7 AF@ J9=VEGE=B W=S<> T@ =AE=G@`\; 
^X -(.&-$ C&##"#4) j ,-$%/- 5,$$)7 O (00&#%&"3R) "#$&-#,$"(#,* *,5 m X^M [hAF @>; OhhL\ [_$F@ 
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=9 8?A@9 AF@ U=BU<SGE=B =? AF@ A9@8AI7 8K9@@ SJ=B AF@ EBA@9J9@A8AE=B =? 8 A@9H7 @EAF@9 EB?=9H8<<I [8B> 
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$F@ /BEA@> )A8A@GR EBA@9J9@A8AE=B =? ,9AEU<@G OOMO[O\[8\ 8B> OOML[O\ EG U=BGEGA@BA 

WEAF AF@ J9=VEGE=BGR =9>EB89I H@8BEBK EB U=BA@ZA;  ,9AEU<@ OOMO[O\[8\ J9=VE>@G AF8A 

'F8JA@9 &<@V@B 8JJ<E@G A= H@8GS9@G AF8A 9@<8A@ A= _EBV@GA=9G =? 8B=AF@9 089AI;`  ,B 

_EBV@GA=9 =? 8B=AF@9 089AI` EG7 TI >@?EBEAE=B7 8 ?=9@EKB EBV@GA=9;  ,B> 8 ?=9@EKB EBV@GA=9 EG 

_?=9@EKB` TI VE9AS@ =? F8VEBK EBV@GA@> =SAGE>@ =? EAG F=H@ U=SBA9I;  CSGA 8G EA W=S<> T@ 

E998AE=B8< A= 9@?@9 A= EBV@GA=9G AF8A F8V@ EBV@GA@> EB AF@E9 F=H@ U=SBA9E@G 8G ?=9@EKB 

EBV@GA=9G7 EA W=S<> B=A T@ G@BGET<@ A= 9@?@9 A= AF=G@ EBV@GA=9G 8G _EBV@GA=9G =? 8B=AF@9 

089AI;`  "B AF@ U=BA@ZA =? 8B EBV@GAH@BA A9@8AI7 AF@ A@9H _?=9@EKB EBV@GA=9` EG B=A 

=9>EB89E<I SG@> T@U8SG@ AF@ A9@8AIRG J9=VEGE=BG AIJEU8<<I >= B=A 9@?@9 A= all ?=9@EKB 

EBV@GA=9G7 TSA H@9@<I A= AF=G@ ?=9@EKB EBV@GA=9G WEAF AF@ B8AE=B8<EAI =? AF@ =AF@9 A9@8AI 

J89AB@9G;  $FSG7 AF@ A@9H _EBV@GA=9 =? 8B=AF@9 089AI` EG H=9@ 8JJ9=J9E8A@<I SG@> EB AFEG 

U=BA@ZA;  CSGA 8G AF@ JF98G@ _?=9@EKB EBV@GA=9` H8:@G G@BG@ =B<I EB U=BB@UAE=B WEAF 8B 

EBV@GAH@BA AF8A EG ?=9@EKB ?9=H AF@ J@9GJ@UAEV@ =? AF@ EBV@GA=9RG F=H@ )A8A@7 AF@ G8H@ EG 

A9S@ =? AF@ A@9H _EBV@GA=9 =? 8B=AF@9 089AI;`  "A EG AFSG U<@89 AF8A AF@ ]S9EG>EUAE=B8< 

J9=VEGE=BG =? AF@ #,2$,7 9@8> EB U=BA@ZA7 U=B?EB@ AF@ GU=J@ =? AF@ "BV@GAH@BA 'F8JA@9 A= 

AF=G@ EBV@GA=9G AF8A F8V@ H8>@7 =9 G@@: A= H8:@7 EBV@GAH@BAG EB 8B=AF@9 089AI;  

"B 8>>EAE=B7 AF@ /BEA@> )A8A@G EB EAG 3@H=9E8< >@H=BGA98A@> AF8A AF@ /BEA@> )A8A@G 

)A8A@H@BA =? ,>HEBEGA98AEV@ ,UAE=B SB@YSEV=U8<<I J9=VE>@G AF8A 'F8JA@9 &<@V@B =B<I 

_8JJ<E@G WF@9@ GSUF ?E9HG =9 B8AE=B8<G H8:@ =9 G@@: A= H8:@ investments in another 

NAFTA country;`^h  $F@ /BEA@> )A8A@G GEHE<89<I B=A@> AF8A7 EB AF@ '8B8>E8B )A8A@H@BA =B 

                                                 
^h #(-$% ,3&-"',# 2-&& $-,+& ,4-&&3&#$7 "30*&3&#$,$"(# ,'$7 )$,$&3&#$ (2 ,+3"#")$-,$"1& 
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"HJ<@H@BA8AE=B =? AF@ #,2$,7 AF@ 4=V@9BH@BA =? '8B8>8 @ZJ<8EB@> AF8A 'F8JA@9 

&<@V@B TSE<A SJ=B EAG J9E=9 @ZJ@9E@BU@ WEAF _EBV@GAH@BA 8K9@@H@BAG T=AF A= J9=A@UA AF@ 

EBA@9@GAG =? '8B8>E8B EBV@GA=9G 8T9=8> 8B> A= J9=VE>@ 8 9S<@GaT8G@> 8JJ9=8UF A= AF@ 

9@G=<SAE=B =? >EGJSA@G EBV=<VEBK ?=9@EKB EBV@GA=9G EB '8B8>8 =9 '8B8>E8B EBV@GA=9G 

8T9=8>;`QM  .=AF =? AF@G@ EBGA9SH@BAG J9=VE>@ U=BA@ZA ?=9 EBA@9J9@AEBK AF@ ,K9@@H@BARG 

J9=VEGE=BGQO 8B> <@8V@ B= >=STA AF8A AF@ '<8EH8BAG 89@ HEGA8:@B EB AF@E9 EBA@9J9@A8AE=B;  

'<8EH8BAG ?8E< A= =??@9 8BI H@8BEBK?S< 9@GJ=BG@ A= AF@G@ 89KSH@BAG7 8B> EBGA@8> U=BA@B> 

AF8A AF@ /BEA@> )A8A@GR EBA@9J9@A8AE=B 9@B>@9G J9=VEGE=BG =? AF@ ,K9@@H@BA GSJ@9?<S=SG; 

'<8EH8BAG @99=B@=SG<I 89KS@ AF8A T@U8SG@ ,9AEU<@ OOML[L\ 8<9@8>I 8<<=WG 8B 

EBV@GA=9 A= GSTHEA 8 U<8EH ?=9 >8H8K@G U8SG@> A= EAG EBV@GAH@BA EB AF@ A@99EA=9I =? 8B=AF@9 

#,2$, 089AI7 ,9AEU<@ OOML[O\ W=S<> T@ GSJ@9?<S=SG SB<@GG EA J9=A@UAG EBV@GA=9G WF=G@ 

EBV@GAH@BAG 89@ <=U8A@> @<G@WF@9@;QL  .SA '<8EH8BAGR J9=J=G@> EBA@9J9@A8AE=B EG EBU=99@UAn  

,9AEU<@ OOML[O\ 9@A8EBG EB>@J@B>@BA H@8BEBK WF@B EAG K@=K98JFEU 9@8UF EG J9=J@9<I 

<EHEA@> TI ,9AEU<@ OOMO A= J9=A@UA =B<I EBV@GA=9G WEAF EBV@GAH@BAG EB AF@ A@99EA=9I =? AF@ 

-@GJ=B>@BA 089AI; 

$F@9@ 89@ G@V@98< UE9USHGA8BU@G WF@9@ 8B EBV@GA=9 HEKFA GSTHEA 8 B8AE=B8<a

A9@8AH@BA U<8EH SB>@9 ,9AEU<@ OOML[O\ WEAF 9@GJ@UA A= EAG EBV@GAH@BAG EB AF@ A@99EA=9I =? 
                                                                                                                                                 
,'$"(#7 %;-; +('; #(; OM^aONh7 1=<; O7 OM^> '=BK;7 OGA )@GG;7 8A Nih [Ohh^\ [@HJF8GEG 8>>@>\f id. [_089A 
, d=? 'F8JA@9 &<@V@Be G@AG =SA @8UF K=V@9BH@BARG =T<EK8AE=BG WEAF 9@GJ@UA A= EBV@GA=9G ?9=H =AF@9 #,2$, 
U=SBA9E@G 8B> AF@E9 investments in its territory;`\ [@HJF8GEG 8>>@>\; 
QM +@J89AH@BA =? &ZA@9B8< ,??8E9G7 North American Free Trade Agreement: Canadian Statement on 
Implementation7 in ',#,+, 4,r&$$& Xi7 OQP [C8B; O7 OhhQ\; 
QO 1E@BB8 '=BV@BAE=B7 89A; ^O[L\[T\ [, A9@8AIRG U=BA@ZA EBU<S>@G7 _8BI EBGA9SH@BA WFEUF W8G H8>@ TI =B@ 
=9 H=9@ J89AE@G EB U=BB@UAE=B WEAF AF@ U=BU<SGE=B =? AF@ A9@8AI 8B> 8UU@JA@> TI AF@ =AF@9 J89AE@G 8G 8B 
EBGA9SH@BA 9@<8A@> A= AF@ A9@8AI;`\  $F@ ),, 8B> AF@ )(" W@9@ 9@<8A@> A= AF@ #,2$,7 U<89E?E@> U@9A8EB 
U=BU@JAG EB AF@ ,K9@@H@BA7 W@9@ GSTHEAA@> TI AF@ /BEA@> )A8A@G 8B> '8B8>8 A= AF@E9 9@GJ@UAEV@ <@KEG<8AS9@G 
EB U=B]SBUAE=B WEAF AF@ #,2$,RG U=BU<SGE=B7 8B> F8V@ T@@B UEA@> 8B> 9@<E@> SJ=B TI @8UF =? AF@ #,2$, 
089AE@G;  ,G GSUF7 AF@G@ EBGA9SH@BAG 89@ J89A =? AF@ ,K9@@H@BARG U=BA@ZA;  See ",# )"#'*,"-7 $%& 1"&##, 
'(#1&#$"(# (# $%& *,5 (2 $-&,$"&) OLh [L> @>; OhiQ\;   
QL '<8EH8BAGR -@J<I c Xi; 
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8B=AF@9 089AI7 8B> WF@9@ AF8A G8H@ EBV@GA=9 W=S<> B=A T@ 8T<@ A= T9EBK AF8A U<8EH =B 

T@F8<? =? EAG EBV@GAH@BA SB>@9 OOML[L\;  "B>@@>7 ,9AEU<@ OOML[Q\ EG E<<SGA98AEV@ EB AFEG 

9@GJ@UA;  $F8A J9=VEGE=B 9@8>Gn 

2=9 K9@8A@9 U@9A8EBAI7 B= 089AI H8In 

[8\ EHJ=G@ =B 8B investor =? 8B=AF@9 089AI 8 9@YSE9@H@BA AF8A 8 HEBEHSH 
<@V@< =? @YSEAI EB 8B @BA@9J9EG@ in the territory of the Party T@ F@<> TI 
EAG B8AE=B8<G7 =AF@9 AF8B B=HEB8< YS8<E?IEBK GF89@G ?=9 >E9@UA=9G =9 
EBU=9J=98A=9G =? U=9J=98AE=BGf =9 

[T\ 9@YSE9@ 8B investor =? 8B=AF@9 089AI7 TI 9@8G=B =? EAG B8AE=B8<EAI7 A= G@<< 
=9 =AF@9WEG@ >EGJ=G@ =? an investment in the territory of the Party;Q^ 

$F@G@ AW= @Z8HJ<@G >@GU9ET@ H@8GS9@G AF8A 9@<8A@ A= 8B EBV@GA=9RG 8TE<EAI A= 

@GA8T<EGF7 8UYSE9@7 @ZJ8B>7 H8B8K@7 U=B>SUA7 =J@98A@7 8B> G@<< =9 >EGJ=G@ =? EAG EBV@GAH@BA 

EB AF@ A@99EA=9I =? 8B=AF@9 #,2$, 089AI;  "? 8 )A8A@ 8>=JAG 8 H@8GS9@ 9@YSE9EBK AF@ 

A9@8AH@BA >@GU9ET@> EB ,9AEU<@ OOML[Q\7 EA W=S<> T@ AF@ EBV@GA=97 8B> B=A AF@ EBV@GA=9RG 

EBV@GAH@BA7 AF8A F8G T@@B >@BE@> B8AE=B8< A9@8AH@BA;  $FSG7 AF@ U<8EH W=S<> B@@> A= T@ 

GSTHEAA@> SB>@9 ,9AEU<@ OOML[O\7 8B> U=S<> B=A T@ GSTHEAA@> SB>@9 ,9AEU<@ OOML[L\;  "A EG 

@YS8<<I U<@89 EB AF=G@ @Z8HJ<@G AF8A AF@ EBV@GA=9RG EBV@GAH@BA 8A EGGS@ EG EB AF@ A@99EA=9I =? 

AF@ F=GA )A8A@; 

,>>EAE=B8<<I7 AF@ #,2$, J9=VE>@G J9=A@UAE=BG A= EBV@GA=9G T@?=9@ AF@I 8UAS8<<I 

@GA8T<EGF 8B EBV@GAH@BA EB AF@ A@99EA=9I =? 8B=AF@9 #,2$, 089AI7 8G <=BK 8G AF@ EBV@GA=9 

G@@:G A= H8:@7 =9 EG H8:EBK 8B EBV@GAH@BA EB AF8A A@99EA=9I;QQ  "B GSUF _J9@a@GA8T<EGFH@BA` 

GEAS8AE=BG7 H@8GS9@G AF8A 9@<8A@ A= AF@ JSA8AEV@ EBV@GA=9 U8BB=A T@ UF8<<@BK@> SB>@9 ,9AEU<@ 

                                                 
Q^ #,2$, 89A; OOML[Q\ [@HJF8GEG 8>>@>\; 
QQ See, e.g.7 id. 89A; OOML[O\ [J9=VEBK B8AE=B8< A9@8AH@BA A= EBV@GA=9G WEAF 9@GJ@UA A= AF@ @GA8T<EGFH@BA =? 
AF@E9 EBV@GAH@BAG\; 
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OOML[L\7 T@U8SG@ AF@9@ EG B=A I@A 8BI EBV@GAH@BA AF8A EG =W@> B8AE=B8< A9@8AH@BA;QN  $FSG7 

E? 8 H@8GS9@ VE=<8AEBK B8AE=B8< A9@8AH@BA EBA@9?@9@> WEAF 8B EBV@GA=9RG 8TE<EAI A= H8:@ 8 

J89AEUS<89 EBV@GAH@BA EB AF@ ?E9GA EBGA8BU@7 AF8A H@8GS9@ U8B =B<I T@ UF8<<@BK@> SB>@9 

OOML[O\;QX  "B AF8A U8G@7 F=W@V@97 AF@ J9=J=G@> EBV@GAH@BA W=S<> T@ EB AF@ A@99EA=9I =? AF@ 

F=GA )A8A@;  ,G AF@G@ @Z8HJ<@G E<<SGA98A@7 AF@ /BEA@> )A8A@GR EBA@9J9@A8AE=B EB B= W8I 

9@B>@9G ,9AEU<@ OOML[O\ GSJ@9?<S=SG; 

#=A =B<I >=@G AF@ /BEA@> )A8A@G EBA@9J9@A8AE=B B=A 9@B>@9 ,9AEU<@ OOML[O\ 

GSJ@9?<S=SG7 EA EG AF@ =B<I EBA@9J9@A8AE=B AF8A >=@G B=A <@8> A= 8TGS9> 9@GS<AG;  ,UU@JAEBK7 

8G '<8EH8BAG F8V@7 AF8A 'F8JA@9 &<@V@BRG GU=J@ EG <EHEA@> TI ,9AEU<@ OOMO[O\[T\ A= 

H@8GS9@G AF8A 9@<8A@ A= EBV@GAH@BAG AF8A 89@ EB AF@ A@99EA=9I =? AF@ F=GA )A8A@7 TSA 

U=BA@B>EBK7 8G AF@I >=7 AF8A ,9AEU<@ OOMO[O\[8\ >=@G not 9@GA9EUA AF@ GU=J@ =? AF@ 'F8JA@9 

A= H@8GS9@G AF8A 9@<8A@ A= EBV@GA=9G AF8A F8V@ H8>@7 =9 G@@: A= H8:@7 8B EBV@GAH@BA EB AF@ 

F=GA )A8A@ <@8>G A= 8TGS9> 9@GS<AG;  "? AF@ /BEA@> )A8A@G7 ?=9 @Z8HJ<@7 8>=JA@> 8 H@8GS9@ 

GJ@UE?EU8<<I A89K@AEBK 8 '8B8>E8B U=9J=98AE=B 8B> EAG '8B8>E8B =WB@97 SB>@9 '<8EH8BAGR 

AF@=9I7 T@U8SG@ AF8A H@8GS9@ W=S<> B=A _9@<8A@ A=` 8B EBV@GAH@BA EB AF@ A@99EA=9I =? AF@ 

/BEA@> )A8A@G7 AF@ U=9J=98AE=BRG =WB@9 U=S<> B=A UF8<<@BK@ AF8A H@8GS9@ =B T@F8<? =? AF@ 

U=9J=98AE=B;  .SA7 8UU=9>EBK A= '<8EH8BAG7 AF8A G8H@ H@8GS9@ W=S<> _9@<8A@ A=` AF@ 

U=9J=98AE=BRG =WB@97 8B> AF8A G=aU8<<@> _EBV@GA=9` AF@9@?=9@ U=S<> UF8<<@BK@ AF@ H@8GS9@ 

EB EAG =WB 9EKFA;  '<8EH8BAG =??@9 B= @ZJ<8B8AE=B 8G A= WFI AF@ 089AE@G W=S<> F8V@ UF=G@B 

A= J9=VE>@ GSUF SBT8<8BU@> J9=A@UAE=B; 

                                                 
QN Id. 89A; OOML[L\ [_&8UF 089AI GF8<< 8UU=9> A= investments =? EBV@GA=9G =? 8B=AF@9 089AI A9@8AH@BA  
; ; ;`\; 
QX Id. 89A; OOML[O\ [_&8UF 089AI GF8<< 8UU=9> A= investors =? 8B=AF@9 089AI A9@8AH@BA ; ; ;`\; 
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)EHE<89<I7 8G AF@ /BEA@> )A8A@G B=A@> EB EAG 3@H=9E8<7 '<8EH8BAGR U=BGA9SUAE=B 

W=S<> <@8> A= 8TGS9> 9@GS<AG EB EBA@9J9@AEBK AF@ B8AE=B8< A9@8AH@BA =T<EK8AE=B EB ,9AEU<@ 

OOML;  $F@ 089AE@G F8V@ @ZA@B>@> AF@ =T<EK8AE=B A= 8UU=9> B8AE=B8< A9@8AH@BA A= T=AF 

?=9@EKB EBV@GAH@BAG 8B> AF@ ?=9@EKB EBV@GA=9G AF8A =WB =9 U=BA9=< AF=G@ EBV@GAH@BAG;  

)=H@ H@8GS9@G H8I 9@<8A@ =B<I A= AF@ EBV@GA=9 =9 EAG EBV@GAH@BA7 TSA WF@B AF@ =??@B>EBK 

H@8GS9@ 9@<8A@G A= T=AF7 AF@9@ EG B= 9@8G=B WFI AF@ 089AE@G W=S<> B=A F8V@ EBA@B>@> ?=9 

AF@ EBV@GA=9 and AF@ EBV@GAH@BA A= 9@U@EV@ B8AE=B8< A9@8AH@BA J9=A@UAE=B;  "B>@@>7 SB>@9 

GSUF UE9USHGA8BU@G7 EA W=S<> T@ 8TGS9> A= =??@9 AF@ J9=A@UAE=B =? AF@ $9@8AI A= AF@ 

EBV@GA=97 TSA B=A A= EAG EBV@GAH@BA;  l@A7 SB>@9 '<8EH8BARG EBA@9J9@A8AE=B7 AF@ /BEA@> )A8A@G 

W=S<> T@ =T<EK8A@> SB>@9 OOML[O\ A= 8UU=9> B8AE=B8< A9@8AH@BA A= 8 '8B8>E8B EBV@GA=9 

WEAF 9@GJ@UA A= EAG EBV@GAH@BA EB '8B8>87 TSA W=S<> B=A =W@ 8BI B8AE=B8< A9@8AH@BA 

=T<EK8AE=B SB>@9 OOML[L\ A= AF8A G8H@ EBV@GAH@BA;QP  '<8EH8BAG F8V@ ?8E<@> A= =??@9 8BI 

9@GJ=BG@ A= AFEG =TG@9V8AE=B AF8A AF@E9 EBA@9J9@A8AE=B W=S<> <@8> A= 8TGS9> 9@GS<AG;Qi   

2EB8<<I7 E? '<8EH8BAGR EBA@9J9@A8AE=B =? ,9AEU<@G OOMO[O\ 8B> OOML[O\ W@9@ U=99@UA7 

8BI J9=VEGE=B EB 'F8JA@9 &<@V@B AF8A >=@G B=A EBU<S>@ AF@ _EB AF@ A@99EA=9I` <8BKS8K@ 

U=S<> T@ U=BGA9S@> 8G EHJ=GEBK @ZA98A@99EA=9E8< =T<EK8AE=BG =B AF@ 089AE@G;  )SUF 8B 

EBA@9J9@A8AE=B U=S<> U9@8A@ AF@ 8TGS9> J=GGETE<EAI AF8A 8<< EBV@GAH@BAG EB AF@ 29@@ $98>@ 

,9@8 W=S<> T@ GST]@UA A= AW=7 8B> J=A@BAE8<<I AF9@@7 G@AG =? 9@KS<8A=9I ?=9H8<EAE@G;   

,9AEU<@ OOOO[O\ J9=VE>@G AF8A B=AFEBK EB ,9AEU<@ OOML GF8<< J9@V@BA AF@ 089AE@G ?9=H 

8>=JAEBK H@8GS9@G _AF8A J9@GU9ET@ GJ@UE8< ?=9H8<EAE@G EB U=BB@UAE=B WEAF AF@ 

@GA8T<EGFH@BA =? EBV@GAH@BAG TI EBV@GA=9G =? 8B=AF@9 089AI7 GSUF 8G 8 9@YSE9@H@BA AF8A 

                                                 
QP /BEA@> )A8A@GR 3@H=9E8< 8A O^; 
Qi See also infra B;LM 8B> GS99=SB>EBK A@ZA [>EGUSGGEBK AF@ /BEA@> )A8A@G )SJ9@H@ '=S9ARG 9@]@UAE=B =? 8 
GEHE<89 89KSH@BA EB Sale v. Haitian Ctrs. Council, Inc., NMh /;); ONN7 OPhai^ [Ohh^\\;  
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?=9HS<8AE=B 9@?@9G A= J9=A@UAEBK U@9A8EB EBV@GAH@BAG EB AF@ A@99EA=9E@G =? AF@ 089AE@G 

9@GJ@UAEV@<I;NP   

$F@9@ EG7 F=W@V@97 B= >E??@9@BU@ EB H@8BEBK T@AW@@B AF@ JF98G@G _EB AF@ 

A@99EA=9E@G =? AF@ 089AE@G` 8B> _EB @8UF 089AIRG A@99EA=9I` g T=AF GEHJ<I EB>EU8A@ AF@ 

J=GG@GGEV@ U=BB@UAE=B T@AW@@B AF@ 089AE@G 8B> AF@E9 9@GJ@UAEV@ A@99EA=9E@G;  "? AF@9@ EG 8 

GEKBE?EU8BA >EGAEBUAE=B EB A@99EA=9E8< <8BKS8K@ EB AF@ ,9AEU<@ OML =T]@UAEV@G7 EA EG AF8A 

T@AW@@B ,9AEU<@ OML[8\7 [U\7 8B> [>\7 WFEUF 8<< 9@?@9 A= AF@ A@99EA=9E@G =? AF@ 089AE@G7 8B> 

,9AEU<@ OML[T\7 WFEUF @ZJ<EUEA<I ?=USG@G =B J9=H=AEBK U=B>EAE=BG =? ?8E9 U=HJ@AEAE=B _EB 

AF@ ?9@@ A98>@ 89@8;`  $FSG7 AF@ ,9AEU<@ OML[O\[U\ =T]@UAEV@ HSGA T@ U=BGA9S@> 8G 

@ZJ9@GGEBK 8 >@GE9@ A= EBU9@8G@ EBV@GAH@BA =JJ=9ASBEAE@G ?=9 EBV@GA=9G =? @8UF 089AI EB AF@ 

A@99EA=9E@G =? AF@ other 089AE@G; 

Second, U=BA989I A= '<8EH8BAGR GSKK@GAE=B7 AF@ /BEA@> )A8A@GR EBA@9J9@A8AE=B =? 

'F8JA@9 &<@V@B EG U=BGEGA@BA WEAF AF@ #,2$,RG =T]@UA 8B> JS9J=G@;  "B EAG 3@H=9E8< =B 

AF@ 09@<EHEB89I "GGS@7 AF@ /BEA@> )A8A@G >@H=BGA98A@> AF8A AF@ =T]@UA 8B> JS9J=G@ =? 

'F8JA@9 &<@V@B EG B= >E??@9@BA ?9=H AF8A =? TE<8A@98< EBV@GAH@BA A9@8AE@G [."$G\ 8B> 

EBV@GAH@BA UF8JA@9G EB =AF@9 2$,Gn  i.e.7 A= J9=H=A@ 8B> J9=A@UA ?=9@EKB EBV@GAH@BA TI 

EBV@GA=9G =? =B@ 089AI EB AF@ A@99EA=9I =? 8B=AF@9;Ni  .I J9=VE>EBK J9=A@UAE=BG A= EBV@GA=9G 

                                                 
NP Id. c h^; 
Ni See /BEA@> )A8A@GR 3@H=9E8< 8A XaOMf see also Report on the Treaty with the Argentine Republic 
Concerning the Reciprocal Encouragement and Protection of Investment7 ); &t&'; -&0; OM^ai7 8A La^ 
[Ohh^\ [9@J=9A =? 39; 0@<< =? AF@ )@B8A@ '=HHEAA@@ =B 2=9@EKB -@<8AE=BG\ [@ZJ<8EBEBK AF@ B@@> ?=9 AF@ 
/BEA@> )A8A@GR TE<8A@98< EBV@GAH@BA A9@8AI J9=K98H KEV@B AF8A AF@ J=GAaW89 HS<AE<8A@98< A98>@ 8K9@@H@BA 



 aLNa

WEAF 9@GJ@UA A= AF@E9 EBV@GAH@BAG EB AF@ -@GJ=B>@BA )A8A@7 'F8JA@9 &<@V@B K9@8A<I @ZJ8B>G 

AF@ 9EKFAG =? ?=9@EKB EBV@GA=9G EB AF@ 8TG@BU@ =? AF@ ,K9@@H@BA;Nh 

,G 3@ZEU= @ZJ<8EB@> EB EAG #,2$, ,9AEU<@ OOLi GSTHEGGE=B EB AFEG J9=U@@>EBK7 

AF@ #,2$, W8G >@GEKB@> A= 8<<=W U=HH@9UE8< 8UA=9G _A= A8:@ 8>V8BA8K@ =? #,2$,RG 

A98>@ <ET@98<Ek8AE=B TI J9=>SUEBK K==>G =9 G@9VEU@G WFEUF WE<< AF@B T@ @ZJ=9A@> A= AF@ 

A@99EA=9I =? 8B=AF@9 089AI` =9 _A= J9=>SU@ K==>G =9 G@9VEU@G EB AF@ A@99EA=9I =? 8B=AF@9 

089AI TI H@8BG =? 8B EBV@GAH@BA;`XM  5FE<@ H=GA UF8JA@9G =? AF@ ,K9@@H@BA G@@: A= 

@<EHEB8A@ A98>EAE=B8< T899E@9G A= @U=B=HEU EBA@K98AE=B 8A AF@ T=9>@9 EB AF@ ?=9H =? A89E??G 

8B> B=BaA89E?? T899E@9G A= A98>@7 'F8JA@9 &<@V@B A89K@A@> EBA@9B8< T899E@9G A= @U=B=HEU 

EBA@K98AE=B EB AF@ ?=9H =? EBV@GAH@BA 9@GA9EUAE=BG;XO  5EAF 'F8JA@9 &<@V@B7 AF@ /BEA@> 

)A8A@G7 '8B8>87 8B> 3@ZEU= G=SKFA A= 8<<=W AF@E9 EBV@GA=9G A= A8J EBA= B@W H89:@AGf A= 

                                                                                                                                                 
8K@B>8 F8> B=A A98>EAE=B8<<I J9=A@UA@> /;); EBV@GAH@BA 8T9=8> 8B> B=AEBK AF8A AF@ #,2$, _8<G= F8G 
EBV@GAH@BA J9=VEGE=BG GEHE<89 A= 8 TE<8A@98< EBV@GAH@BA A9@8AI`\;  
Nh "B 8 9@J=9A A= AF@ /BEA@> )A8A@G '=BK9@GG GJ@UE?EU8<<I >@>EU8A@> A= @V8<S8AEBK AF@ U=BA@BA =? AF@ #,2$,RG 
"BV@GAH@BA 'F8JA@97 AF@ "BV@GAH@BA 0=<EUI ,>VEG=9I '=HHEAA@@ [_"#0,'`\ F8E<@> AF@ 'F8JA@9RG 
J9=VEGE=BG 8G J9=H=AEBK _?9@@ ?<=WG =? EBV@GAH@BA 8H=BK AF@ AF9@@ U=SBA9E@G TI @B>EBK H8BI US99@BA 
9@GA9EUAE=BG EB 3@ZEU8B <8W =B ?=9@EKB EBV@GAH@BA 8B> TI K=EBK T@I=B> AF@ A@9HG =? AF@ 9@U@BA /BEA@> 
)A8A@Ga'8B8>8 29@@ $98>@ ,K9@@H@BA` EB _J9=VE>EBK ?=9 EBA@9B8AE=B8< 89TEA98AE=B ?=9 >EGJSA@ 9@G=<SAE=B7 
T9=8>@BEBK AF@ GU=J@ =? U=V@9@> EBV@GAH@BAG7 8B> J9=FETEAEBK 8>>EAE=B8< J@9?=9H8BU@ 9@YSE9@H@BAG B=A 
8>>9@GG@>` EB AF8A @89<E@9 ?9@@ A98>@ 8K9@@H@BA;  See "BV@GAH@BA 0=<EUI ,>VEG=9I '=HHEAA@@7 -&0(-$ $( 
$%& /#"$&+ )$,$&) '(#4-&)) '(#'&-#"#4 $%& "#1&)$3&#$ '%,0$&- (2 $%& #(-$% ,3&-"',# 2-&& 
$-,+& ,4-&&3&#$7 O [)@JA; OQ7 OhhL\ [_"#0,' -@J=9A`\;  '<8EH8BAG UF8<<@BK@ AF@ /BEA@> )A8A@GR 
9@<E8BU@ =B AF@ _)U=J@ 8B> '=V@98K@` J9=VEGE=B =? AF@ '8B8>8a/;); 2$, [WFEUF J9=VE>@G AF8A AF@ 
,K9@@H@BA 8JJ<E@G =B<I A= _8BI H@8GS9@ =? 8 089AI 8??@UAEBK EBV@GAH@BA within or into its territory TI 8B 
EBV@GA=9 =? AF@ =AF@9 089AI`\ =B AF@ K9=SB>G AF8A AF@ #,2$, J9=VE>@> H=9@ J9=A@UAE=B A= EBV@GA=9G AF8B F8> 
AF8A 8K9@@H@BA7 =9 J9E=9 TE<8A@98< EBV@GAH@BA A9@8AE@G;  See '<8EH8BAGR -@J<I c OMLf /BEA@> )A8A@GR 3@H=9E8< 
8A OX7 B;QO [@HJF8GEG 8>>@>\;  .SA "#0,'RG 9@J=9A FEKF<EKFA@> AF@ W8IG EB WFEUF AF@ #,2$,RG EBV@GAH@BA 
UF8JA@9 @ZJ8B>@> SJ=B AF@ '8B8>8a/;); 2$,RG J9=A@UAE=BG ?=9 EBV@GA=9G7 8B> EA >E> B=A EBU<S>@ 8H=BK AFEG 
<EGA 8BI 9@?@9@BU@ A= 8B @ZJ8B>@> B8AE=B8< A9@8AH@BA =T<EK8AE=B WEAF 9@GJ@UA A= EBV@GA=9G 8G '<8EH8BAG 
U=BA@B>; 
XM 3@ZEU=RG OOLi )STHEGGE=B c OO;     
XO $F@ "B>SGA9I )@UA=9 ,>VEG=9I '=HHEAA@@ ?=9 )@9VEU@G ["),'\ [8B=AF@9 J9EV8A@ G@UA=9 U=HHEAA@@ UF89K@> 
WEAF U=HH@BAEBK =B AF@ ,K9@@H@BA\ @ZJ<8EB@> A= '=BK9@GG AF8A WFE<@ AF@ ,K9@@H@BARG G@9VEU@ UF8JA@9 
@<EHEB8A@> T899E@9G A= A98>@ 8A AF@ T=9>@97 EAG "BV@GAH@BA 'F8JA@9 KS898BA@@> /;); G@9VEU@ J9=VE>@9G AF@ 
8TE<EAI A= @BGS9@ _=BaGEA@ >@<EV@9I` =? AF@E9 J9=>SUAG TI @GA8T<EGFEBK 8 <=U8< J9@G@BU@ EB @EAF@9 '8B8>8 =9 
3@ZEU=;  See "),'7 -&0(-$ (# $%& #(-$% ,3&-"',# 2-&& $-,+& ,4-&&3&#$7 N [)@JA; OQ7 OhhL\ 
[_"),' -@J=9A`\; 



 aLXa

EBU9@8G@ AF@E9 @??EUE@BUI TI J9=>SUEBK AF@E9 J9=>SUAG 8B> G@9VEU@G EB AF@ =AF@9 #,2$, 

089AE@GR A@99EA=9E@Gf 8B> A= H8:@ SG@ =? 9@G=S9U@G7 G:E<<G7 8B> A@UFB=<=KI B=A 9@8>E<I =9 

@U=B=HEU8<<I 8V8E<8T<@ EB AF@E9 F=H@ U=SBA9E@G;XL  $F@ /BEA@> )A8A@GR EBA@9J9@A8AE=B =? 

'F8JA@9 &<@V@BRG GU=J@ EB>@@> J9=H=A@G AF@ ,K9@@H@BARG JS9J=G@n  EA @BF8BU@G U9=GGa

T=9>@9 A98>@ EB K==>G 8B> G@9VEU@G7 J9=H=A@G U=HJ@AEAE=B EB AF@ ?9@@ A98>@ 89@87 8B> 

GSTGA8BAE8<<I EBU9@8G@G EBV@GAH@BA =JJ=9ASBEAE@G EB AF@ A@99EA=9E@G =? AF@ 089AE@G [AF@ 

,9AEU<@ OML =T]@UAEV@G UEA@> TI '<8EH8BAG\7 8G W@<< 8G @BGS9@G 8 J9@>EUA8T<@ U=HH@9UE8< 

?98H@W=9: ?=9 TSGEB@GG J<8BBEBK 8B> EBV@GAH@BA7 8B> @BF8BU@G AF@ U=HJ@AEAEV@B@GG =? 

AF@ 089AE@GR ?E9HG EB K<=T8< H89:@AG [AF@ J9@8HTS<89 9@G=<SAE=BG WFEUF '<8EH8BAG 

@HJF8GEk@\; 

"B>@@>7 >=USH@BAG U9@8A@> >S9EBK AF@ @B8UAH@BA =? AF@ #,2$, "HJ<@H@BA8AE=B 

,UA7 8B EBGA9SH@BA J8GG@> EB U=BB@UAE=B WEAF AF@ /BEA@> )A8A@GR 98AE?EU8AE=B =? AF@ 

#,2$,7 U=B?E9H AF8A AF@ /BEA@> )A8A@GR EBA@9J9@A8AE=B U=HJ=9AG WEAF AF@ ,K9@@H@BARG 

=T]@UA 8B> JS9J=G@;X^  $F@ '=BK9@GGE=B8< .S>K@A (??EU@7 ?=9 EBGA8BU@7 B=A@> EB EAG 

TS>K@A89I 8B> @U=B=HEU 8B8<IGEG =? AF@ #,2$,7 AF8A 'F8JA@9 &<@V@BRG B8AE=B8< 

A9@8AH@BA 8B> H=GAa?8V=9@> B8AE=B 89AEU<@G _J9=VE>@ AF8A investors from one NAFTA 

country with an investment in another GF=S<> T@ A9@8A@> B= <@GG ?8V=98T<I TI ?@>@98<7 

                                                 
XL See "#0,' -@J=9A 8A Of see also "),' -@J=9A 8A N [_(B T8<8BU@7 AF@ #,2$,RG EBV@GAH@BA J9=VEGE=BG 
9@J9@G@BA 8 GA9=BK GA8A@H@BA =? GSJJ=9A ?=9 AF@ J9EBUEJ<@ AF8A 8>@YS8A@ H89:@A 8UU@GG ?=9 /;); G@9VEU@ ?E9HG 
8T9=8> HSGA EBU<S>@ AF@ 9EKFA A= EBV@GA <=U8<<I =B 8 ?8E9 8B> @YSEA8T<@ T8GEG VEGaqaVEG >=H@GAEU ?E9HG;`\f 
North American Free Trade Agreement:  Testimony Before the Subcommittee on Trade, Committee on 
Ways and Means, House of Representatives7 )A8A@H@BA =? ,<<8B "; 3@B>@<=WEAk7 +E9@UA=9 =? "BA@9B8AE=B8< 
$98>@7 2EB8BU@7 8B> '=HJ@AEAEV@B@GG7 4@B@98< 4=V@9BH@BA +EVEGE=B [)@JA; LO7 Ohh^\ [@ZJ<8EBEBK AF8A 
_'8B8>8RG H8EB =T]@UAEV@G EB ]=EBEBK #,2$, W@9@ A= J9@G@9V@7 U<89E?I7 8B> GA9@BKAF@B AF@ d'8B8>8a/;); 
2$,e J9=VEGE=BG 8B> A= @BGS9@ AF8A '8B8>8 GF89@G EB AF@ T@B@?EAG AF8A 89@ @ZJ@UA@> A= 8UU9S@ ?9=H EBU9@8G@> 
8UU@GG A= 3@ZEU=RG A98>EAE=B8<<I U<=G@> @U=B=HI;`\; 
X^ #=9AF ,H@9EU8B 29@@ $98>@ ,K9@@H@BA "HJ<@H@BA8AE=B ,UA7 Oh /;);'; mm ^^MOa^QP^ [LMMM\;   



 aLPa

GA8A@7 =9 J9=VEBUE8< K=V@9BH@BAG AF8B 89@ AF@ EBV@GA=9G =9 EBV@GAH@BAG =? AF@ >=H@GAEU 

U=SBA9I7 =9 AF=G@ =? 8BI =AF@9 U=SBA9I;`XQ   

,B> 8?A@9 AF@ H8EB J9=VEGE=BG =? AF@ ,K9@@H@BA F8> T@@B B@K=AE8A@>7 TSA J9E=9 A= 

EAG 98AE?EU8AE=B TI '=BK9@GG7 AF@ (??EU@ =? AF@ /;); $98>@ -@J9@G@BA8AEV@ J9=>SU@> 8 

J8HJF<@A G@9E@G @ZA=<<EBK AF@ VE9AS@G =? AF@ ,K9@@H@BA TI B=AEBK AF8A EA @B8T<@> EBV@GA=9G 

_A= K= >E9@UA<I A= EBA@9B8AE=B8< 89TEA98AE=B ?=9 >EGJSA@G WEAF AF@ host government` 8B> 

@BGS9@> _B=Ba>EGU9EHEB8AE=B 8K8EBGA /;); U=HJ8BE@G @GA8T<EGFEBK7 8UYSE9EBK =9 =J@98AEBK 

TSGEB@GG@G EB '8B8>8 =9 3@ZEU=;`XN  $F@G@ U=BA@HJ=98B@=SG GA8A@H@BAG TI 8 :@I 

U=BK9@GGE=B8< =??EU@ 8B> AF@ @Z@USAEV@ 8K@BUI UF89K@> WEAF B@K=AE8AEBK AF@ ,K9@@H@BA 

GSKK@GA AF8A AF@ /BEA@> )A8A@G EBA@B>@> AF8A 'F8JA@9 &<@V@B W=S<> 8>V8BU@ AF@ #,2$,RG 

=T]@UAEV@G TI J9=H=AEBK foreign EBV@GAH@BA;XX  

"B>@@>7 AF@ =B<I A9ETSB8< A= F8V@ 8>>9@GG@> AF@ EGGS@ T@?=9@ AFEG $9ETSB8< g 

Gruslin v. Malaysia g GSJJ=9AG AFEG U=BU<SGE=B;XP  '<8EH8BAG G@@: A= >EGAEBKSEGF Gruslin 

TI B=AEBK AF8A AF@I >= B=A U=BA@B> AF8A AF@I F8V@ EBV@GAH@BAG EB AF@ A@99EA=9I =? AF@ 

                                                 
XQ '=BK; .S>K@A (??EU@7 , ./+4&$,-l ,#+ &'(#(3"' ,#,*l)") (2 $%& #(-$% ,3&-"',# 2-&& $-,+& 
,4-&&3&#$7 ,JJ; ,7 OMh [CS<I Ohh^\ [@HJF8GEG 8>>@>\;  $F@ '.( J9@J89@> AFEG 9@J=9A 8A AF@ 9@YS@GA =? 
AF@ )@B8A@ '=HHEAA@@ =B 2EB8BU@ A= @V8<S8A@ AF@ @??@UAG =? AF@ #,2$, =B AF@ /;); @U=B=HI 8B> AF@ 
?@>@98< TS>K@A;  
XN (??EU@ =? AF@ /;); $98>@ -@J9@G@BA8AEV@7 $%& #(-$% ,3&-"',# 2-&& $-,+& ,4-&&3&#$ 0,30%*&$ 
)&-"&)7 _+EGJSA@ -@G=<SAE=B` 8B> _"BV@GAH@BA` [,SK; OhhL\ [@HJF8GEG 8>>@>\; 
XX $F@ "#0,' -@J=9A ?=USG@G =B AF@ 'F8JA@9RG 8>V8BU@G EB J9=FETEAEBK >EGU9EHEB8AE=B 8K8EBGA foreign 
EBV@GAH@BA 8B> AF@ J=GEAEV@ EHJ8UAG =? foreign EBV@GAH@BA =B 8 F=GA U=SBA9IRG @U=B=HI TI EBU9@8GEBK 
@HJ<=IH@BA7 U8JEA8<7 8B> 8UU@GG A= A@UFB=<=KI;  "#0,' -@J=9A 8A i7 O7 N;  2S9AF@9H=9@7 "#0,' GJ@UE?EU8<<I 
U=BGE>@9@> 'F8JA@9 &<@V@BRG B8AE=B8< A9@8AH@BA 8B> H=GAa?8V=9@> B8AE=B =T<EK8AE=BG 8B> H8>@ B= H@BAE=B 
=? AF@ @ZJ8BGE=B =? AF@E9 U=V@98K@ AF8A '<8EH8BAGR GSKK@GA;  5FE<@ "#0,' >@GU9ET@> AF=G@ J9=VEGE=BG EB 
'F8JA@9 &<@V@B 8G H=9@ @??@UAEV@ AF8B AF@ 8B8<=K=SG J9=VEGE=BG EB @89<E@9 ."$G EB AF8A AF@I _9@YSE9@de AF8A 
8BI ?SAS9@ <ET@98<Ek8AE=B [@;K; EB 3@ZEU=RG @B@9KI G@UA=9\ U8BB=A T@ 9@V@9G@> ; ; ; d8B>e WF@9@ GA8A@ =9 
J9=VEBUE8< 9@YSE9@H@BAG @ZEGA ; ; ; dAF@e 089AE@GR EBV@GA=9G T@ A9@8A@> EB AF@ G8H@ H8BB@9 8G EBV@GA=9G ?9=H 
AF=G@ GA8A@G =9 J9=VEBU@G7` EAG 9@J=9A >=@G B=A 8GG@9A AF8A AF=G@ J9=VEGE=BG 89@ H=9@ @??@UAEV@ 8A J9=H=AEBK 
EBV@GAH@BA T@U8SG@ AF@I J9=A@UA EBV@GA=9G WEAF 9@GJ@UA A= EBV@GAH@BAG <=U8A@> 8BIWF@9@ EB AF@ ?9@@ A98>@ 
89@87 8G '<8EH8BAG GSKK@GA;  Id. 8A P;  "? AF@ 089AE@G F8> EBA@B>@> A= G= >98H8AEU8<<I @ZJ8B> 'F8JA@9 &<@V@BRG 
B8AE=B8< A9@8AH@BA =T<EK8AE=B7 "#0,' W=S<> <E:@<I F8V@ B=A@> AF8A @ZJ8BGE=B;  
XP Gruslin v. Malaysia7 "')"+ '8G@ #=; ,-.6hQ6O7 ,W89> [#=V; LP7 LMMM\; 



 aLia

9@GJ=B>@BA )A8A@;Xi  .SA '<8EH8BAG EKB=9@ AF8A AF@ Gruslin A9ETSB8< 8<G= 8>>9@GG@> AF@ 

U<8EH8BARG 89KSH@BA AF8A _dAeF@9@ EG B= A@99EA=9E8< 9@YSE9@H@BA` SB>@9 ,9AEU<@ LN[O\ =? AF@ 

"')"+ '=BV@BAE=B =9 AF@ J9=VEGE=BG =? AF@ A9@8AI 8A EGGS@ EB AF8A U8G@;Xh  $F@ U<8EH8BA EB 

Gruslin 89KS@> AF8A7 T@U8SG@ =? AF@ 8TG@BU@ =? AF@ W=9>G _EB AF@ A@99EA=9I` EB G=H@ 

J9=VEGE=BG =? AF@ 8JJ<EU8T<@ TE<8A@98< EBV@GAH@BA A9@8AI7 F@ W8G @BAEA<@> A= U<8EH 

J9=A@UAE=B ?=9 _EBV@GAH@BAG` AF8A W@9@ H8>@ =SAGE>@ =? AF@ A@99EA=9I =? AF@ 9@GJ=B>@BA 

)A8A@;PM  $F@ A9ETSB8<7 F=W@V@97 ?<8A<I 9@]@UA@> AFEG 89KSH@BA7 =TG@9VEBK AF8A AF@ H@8BEBK 

=? AF@ A@9H _EBV@GAH@BA` F8> A= T@ _EB?=9H@> TI AF@ GA8A@> =T]@UAG` =? AF@ ."$7 WFEUF 

EBU<S>@> AF@ _U9@8AE=B =? ?8V=S98T<@ U=B>EAE=BG ?=9 K9@8A@9 @U=B=HEU U=a=J@98AE=B ?=9 

EBV@GAH@BAG TI B8AE=B8<G =? =B@ J89AI EB AF@ A@99EA=9I =? AF@ =AF@9;`PO  $F@ A9ETSB8< 8<G= 

=TG@9V@> AF8A AF@ ."$RG GSTGA8BAEV@ J9=VEGE=BG W@9@ 8<< _J9@>EU8A@> =B AF@ G8H@ GST]@UA 

H8AA@9 =? EBV@GAH@BAG TI B8AE=B8<G =? =B@ GA8A@ J89AI EB AF@ A@99EA=9I =? AF@ =AF@9 J89AI;`PL  

"A W8G AFSG _U<@89 A= AF@ $9ETSB8< AF8A AF@ U=BU@JA =? EBV@GAH@BA dW8Ge A= T@ 9@8> 8G 

dT@EBKe U=B?EB@> A= AF@ G8H@ >@?EB@> GST]@UA H8AA@9 =? EBV@GAH@BAG TI B8AE=B8<G =? =B@ 

U=BA98UAEBK J89AI EB AF@ A@99EA=9I =? AF@ =AF@97` 8B> AF8A _dAeF@ 8TG@BU@ =? YS8<E?IEBK W=9>G 

=? <EHEA8AE=B A= AF@ W=9> oEBV@GAH@BAR ; ; ; EAG@<? d>E>e B=A T9=8>@B AF@ U<8GG =? EBV@GAH@BAG 

EBU<S>@> TI AF@ d."$e;`P^   

%@9@7 ]SGA 8G EB Gruslin7 =B@ =? AF@ #,2$,RG =T]@UAEV@G7 8G GF=WB 8T=V@7 EG A= 

EBU9@8G@ =JJ=9ASBEAE@G ?=9 EBV@GA=9G =? =B@ 089AI A= H8:@ EBV@GAH@BAG EB AF@ A@99EA=9E@G =? 

                                                 
Xi '<8EH8BAGR -@J<I c OOM;  
Xh Gruslin ,W89> c O^;Q; 
PM Id. c O^;P; 
PO Id. c O^;i; 
PL Id. c O^;h; 
P^ Id. cc O^;haO^;OM; 



 aLha

AF@ =AF@9 089AE@G;  ,UU=9>EBK<I7 ]SGA 8G EB Gruslin7 8BI J9=A@UAE=B =? EBV@GA=9G EB AF@ 

#,2$,RG "BV@GAH@BA 'F8JA@9 EG B@U@GG89E<I _U=B?EB@> A= AF@ G8H@ >@?EB@> GST]@UA H8AA@9 

=? EBV@GAH@BAG TI B8AE=B8<G =? =B@ U=BA98UAEBK GA8A@ EB AF@ A@99EA=9I =? AF@ =AF@9;`PQ  

'<8EH8BAGR 8AA@HJA A= >EGAEBKSEGF AF@ =B<I EBV@GA=9a)A8A@ U8G@ 8>>9@GGEBK AFEG V@9I EGGS@ EG 

AFSG SB8V8E<EBK;PN 

Third7 AF@ /BEA@> )A8A@G F8G @BA@9@> EBA= =AF@9 2$,G WFEUF J9=VE>@ ?S9AF@9 

@VE>@BU@ AF8A AF@9@ EG B=AFEBK EBF@9@BA EB AF@ U9@8AE=B =? 8 ?9@@ A98>@ 89@8 AF8A B@U@GGEA8A@G 

'<8EH8BAGR EBA@9J9@A8AE=B =? ,9AEU<@ OOML[O\;PX  &8UF =? AF=G@ =AF@9 8K9@@H@BAG U=BA8EBG 

=T]@UAEV@G 8B>6=9 J9@8HTS<89 <8BKS8K@ AF8A 89@ E>@BAEU8< =9 GEHE<89 A= AF=G@ U=BA8EB@> EB 

AF@ #,2$,;  2=9 @Z8HJ<@7 8B E>@BAEU8< =T]@UAEV@ A= AF8A U=BA8EB@> EB ,9AEU<@ OML[O\[U\ 

[_EBU9@8G@ GSTGA8BAE8<<I EBV@GAH@BA =JJ=9ASBEAE@G EB AF@ A@99EA=9E@G =? AF@ 089AE@G`\ 8JJ@89G 

EB T=AF AF@ 'FE<@a/;); 2$, 8B> AF@ +-a',2$,;PP  .=AF =? AF@G@ 2$,G 8<G= U=BA8EB 

=T]@UAEV@G @YSEV8<@BA A= AF=G@ U=BA8EB@> EB #,2$, ,9AEU<@ OML[8\ [_@<EHEB8A@ T899E@9G A= 

A98>@ EB7 8B> ?8UE<EA8A@ AF@ U9=GGaT=9>@9 H=V@H@BA =? K==>G 8B> G@9VEU@G T@AW@@B AF@ 

                                                 
PQ Id. c O^;h; 
PN '<8EH8BAG 8<G= 89KS@ AF8A AF@I G@@: J9=A@UAE=B SB>@9 ,9AEU<@ OOML[O\ 8G investors7 _G@J898A@ 8B> 8J89A` 
?9=H AF@E9 >=H@GAEU EBV@GAH@BAG;  '<8EH8BAGR -@J<I c XX;  .SA AFEG U=BA@BAE=B EKB=9@G AF@ ?8UA AF8A ,9AEU<@ 
OOML[O\ GJ@UE?EU8<<I J9=A@UAG EBV@GA=9G =B<I _WEAF 9@GJ@UA A= AF@ @GA8T<EGFH@BA7 8UYSEGEAE=B7 @ZJ8BGE=B7 
H8B8K@H@BA7 U=B>SUA7 =J@98AE=B7 8B> G8<@ =9 =AF@9 >EGJ=GEAE=B of investments;`  [@HJF8GEG 8>>@>\;  
$F@9@?=9@7 U<8EHG TI EBV@GA=9G U8BB=A T@ H8>@ _G@J898A@ 8B> 8J89A` ?9=H AF@E9 EBV@GAH@BAG; 
PX See, e.g.7 29@@ $98>@ ,K9@@H@BA7 /;);a,SGA<;7 38I Oi7 LMMQ [_,SGA98<E8 2$,`\7 89A; O;O[O\f 29@@ $98>@ 
,K9@@H@BA7 /;);aC=9>8B7 (UA; LQ7 LMMM [_C=9>8B 2$,`\7 89A; O;O[O\f 29@@ $98>@ ,K9@@H@BA7 /;);a.8F9;7 
)@JA; OQ7 LMMQ [_.8F98EB 2$,`\7 89A; O;O[O\f 29@@ $98>@ ,K9@@H@BA7 /;);a3=9=UU=7 CSB@ ON7 LMMQ 
[_3=9=UU= 2$,`\7 89A; O;Of 29@@ $98>@ ,K9@@H@BA7 /;);a'FE<@7 CSB@ X7 LMM^ [_'FE<@a/;) 2$,`\7 89A; O;Of 
29@@ $98>@ ,K9@@H@BA7 /;);a'@BA; ,H;a+=H; -@J;7 ,SK; N7 LMMQ [_+-a',2$,`\7 89A; O;O[O\f 29@@ $98>@ 
,K9@@H@BA7 /;);a)EBK;7 38I X7 LMM^ [_)EBK8J=9@ 2$,`\7 89A; O;O[O\f see also Asian Agricultural Prods. 
Ltd. v. Sri Lanka7 "')"+ '8G@ #=; ,-.6iP6^7 ^M ";*;3; NPP7 NhP [OhhO\ [B=AEBK AF8A WF@B EBA@9J9@AEBK 8 
A9@8AI7 _EA EG J9=J@9 A= U=BGE>@9 GAEJS<8AE=BG =? @89<E@9 =9 <8A@9 A9@8AE@G EB 9@<8AE=B A= GST]@UAG GEHE<89 A= AF=G@ 
A9@8A@> EB AF@ A9@8AI SB>@9 U=BGE>@98AE=B;`\ [YS=AEBK Elton '8G@7 ,W89> [3@ZEU=6/;); 4@B@98< '<; '=HHRB7 
OhLh\7 OO -@J@9A=9I )@U; LM^^7 8A ^N\; 
PP +-a',2$,7 89A; O;L[>\f 'FE<@a/;) 2$,7 89A; O;L[>\; 



 a^Ma

A@99EA=9E@G =? AF@ 089AE@G`\7Pi 8B> ,9AEU<@ OML[T\ [_J9=H=A@ U=B>EAE=BG =? ?8E9 U=HJ@AEAE=B 

EB AF@ ?9@@ A98>@ 89@8`\;Ph  '<8EH8BAG UF898UA@9Ek@ AF@G@ AF9@@ =T]@UAEV@G 8G _dJe89AEUS<89<I 

9@<@V8BA A= AFEG U8G@;` iM  '<8EH8BAG 8<G= J<8U@ J89AEUS<89 @HJF8GEG =B AF@ #,2$, 089AE@GR 

J9@8HTS<89 9@G=<SAE=BG A= _&#)/-& 8 J9@>EUA8T<@ U=HH@9UE8< ?98H@W=9: ?=9 TSGEB@GG 

J<8BBEBK 8B> EBV@GAH@BA7` 8B> A= _&#%,#'& AF@ U=HJ@AEAEV@B@GG =? AF@E9 ?E9HG EB 

K<=T8< H89:@AG` A= GSJJ=9A AF@E9 VE@W AF8A B8AE=B8< A9@8AH@BA 8JJ<E@G A= EBV@GA=9G AF8A 

F8V@ H8>@ EBV@GAH@BAG AF8A 89@ <=U8A@> 8BIWF@9@ EB AF@ ?9@@ A98>@ 89@8;iO  $F@ /BEA@> 

)A8A@GR =AF@9 2$,G 8<G= U=BA8EB K=8<G GEHE<89 A= AF@ #,2$,RG =? 8GGS9EBK 8 J9@>EUA8T<@ 

U=HH@9UE8< ?98H@W=9:iL 8B> @BF8BUEBK AF@ U=HJ@AEAEV@B@GG =? AF@ 089AE@GR ?E9HG;i^   

$F@G@ =AF@9 2$,G7 F=W@V@97 >= B=A @ZA@B> B8AE=B8< A9@8AH@BA A= EBV@GA=9G AF8A >= 

B=A F8V@ EBV@GAH@BAG =9 >= B=A G@@: A= H8:@ EBV@GAH@BAG EB AF@ A@99EA=9I =? 8B=AF@9 

089AI;iQ  "B AF@ +-a',2$, 8B> 'FE<@a/) 2$,7 ?=9 @Z8HJ<@7 AF@ B8AE=B8< A9@8AH@BA 

J9=VEGE=BG EB AF@ 9@GJ@UAEV@ EBV@GAH@BA UF8JA@9G J9=VE>@ AF8A _d@e8UF 089AI GF8<< 8UU=9> A= 

EBV@GA=9G =? d8B=AF@96AF@ =AF@9e 089AI A9@8AH@BA B= <@GG ?8V=98T<@ AF8B AF8A EA 8UU=9>G7 EB 

                                                 
Pi +-a',2$,7 89A; O;L[O\[T\f 'FE<@a/;) 2$,7 89A; O;L[O\[T\ [_@<EHEB8A@ T899E@9G A= A98>@ EB7 8B> ?8UE<EA8A@ 
AF@ U9=GGaT=9>@9 H=V@H@BA =? K==>G 8B> G@9VEU@G T@AW@@B AF@ 089AE@G`\; 
Ph 'FE<@a/;) 2$,7 89A; O;L[O\[U\f +-a',2$,7 89A; O;L[O\[U\;  
iM '<8EH8BAGR -@J<I c QL; 
iO Id. c Qh; 
iL See +-a',2$,7 J9@8HT<@ [_&#)/-& 8 J9@>EUA8T<@ U=HH@9UE8< ?98H@W=9: ?=9 TSGEB@GG J<8BBEBK 8B> 
EBV@GAH@BA`\f 'FE<@a/;) 2$,7 J9@8HT<@ [G8H@\f see also 3=9=UU= 2$,7 J9@8HT<@ [_+&)"-"#4 A= 
@GA8T<EGF U<@89 9S<@G K=V@9BEBK AF@E9 A98>@ 8B> EBV@GAH@BA ; ; ;`\f ,SGA98<E8 2$,7 J9@8HT<@ [_0-(3($& 8 
J9@>EUA8T<@7 A98BGJ89@BA7 8B> U=BGEGA@BA TSGEB@GG @BVE9=BH@BA AF8A WE<< 8GGEGA @BA@9J9EG@G A= J<8B @??@UAEV@<I 
8B> SG@ 9@G=S9U@G @??EUE@BA<I`\; 
i^ See +-a',2$,7 J9@8HT<@ [_&#%,#'& AF@ U=HJ@AEAEV@B@GG =? AF@E9 ?E9HG EB K<=T8< H89:@AG`\f 'FE<@a
/;); 2$,7 J9@8HT<@ [G8H@\f 3=9=UU= 2$,7 J9@8HT<@ [_)@@:EBK A= @BF8BU@ AF@ U=HJ@AEAEV@B@GG =? AF@E9 
@BA@9J9EG@G EB K<=T8< H89:@AG`\f .8F98EB 2$,7 J9@8HT<@ [_+@GE9EBK A= @BF8BU@ AF@ U=HJ@AEAEV@B@GG =? AF@E9 
@BA@9J9EG@G EB K<=T8< H89:@AG`\f C=9>8B 2$,7 J9@8HT<@ [_5EGFEBK A= 98EG@ AF@ U8J8UEAI 8B> EBA@9B8AE=B8< 
U=HJ@AEAEV@B@GG =? AF@E9 K==>G 8B> G@9VEU@G`\; 
iQ See +-a',2$,7 89AG; OM;^[O\7 OM;Lif 'FE<@a/;); 2$,7 89AG; OM;L[O\7 OM;LPf 3=9=UU= 2$,7 89AG; OM;^[O\7 
OM;LPf )EBK8J=9@ 2$,7 89AG; ON;Q[O\7 ON;O[OP\f ,SGA98<E8 2$,7 89A; OO;^[O\7 OO;OP[X\; 



 a^Oa

<E:@ UE9USHGA8BU@G7 A= EAG =WB EBV@GA=9G WEAF 9@GJ@UA A= AF@ @GA8T<EGFH@BA ; ; ; =? 

EBV@GAH@BAG in its territory;`iN  $F@ EBU<SGE=B =? AF@ _EB AF@ A@99EA=9I` <8BKS8K@ EB AF@ 

B8AE=B8< A9@8AH@BA J9=VEGE=B J@9A8EBEBK A= EBV@GA=9G ?=9@U<=G@G AF@ 89KSH@BA '<8EH8BAG 

H8:@ F@9@;   

'<8EH8BAG U8BB=A @ZJ<8EB WFI EA W=S<> T@ B@U@GG89I A= @ZA@B> AF@ GU=J@ =? AF@ 

#,2$,RG B8AE=B8< A9@8AH@BA =T<EK8AE=B EB =9>@9 A= 8UFE@V@ AF@ =T]@UAEV@G =? AF@ #,2$,7 

WFE<@ EA W=S<> B=A T@ B@U@GG89I A= >= AF@ G8H@ A= 8UFE@V@ AF@ =T]@UAEV@G =? AF@ /BEA@> 

)A8A@GR =AF@9 2$,G;  $F@ ?8UA AF8A AF@ G8H@ K@B@98< =T]@UAEV@G 8B> J9@8HTS<89 <8BKS8K@ 

8G AF8A SG@> EB AF@ #,2$, EG ?=SB> EB =AF@9 =? AF@ /BEA@> )A8A@GR 2$,G7 WFEUF @ZJ9@GG<I 

>= B=A @ZA@B> B8AE=B8< A9@8AH@BA A= EBV@GA=9G AF8A F8V@ B=A H8>@ 8B> >= B=A G@@: A= H8:@ 

8B EBV@GAH@BA EB AF@ A@99EA=9I =? AF@ 9@GJ=B>@BA 089AI7 EG ?S9AF@9 @VE>@BU@ AF8A AF@ 8TG@BU@ 

=? AF@ JF98G@ _EB AF@ A@99EA=9I` EB ,9AEU<@ OOML[O\ U8BB=A J9=VE>@ AF@ T8GEG ?=9 @ZA@B>EBK 

AF@ #,2$,RG B8AE=B8< A9@8AH@BA =T<EK8AE=B EB 'F8JA@9 &<@V@B; 

$F@ /BEA@> )A8A@GR EBA@9J9@A8AE=B EG @BAE9@<I U=BGEGA@BA WEAF AF@ =V@9a89UFEBK 

=T]@UA 8B> JS9J=G@ =? AF@ ,K9@@H@BA 8B> AF@ ,K9@@H@BARG GA8A@> =T]@UAEV@G;  

2S9AF@9H=9@7 AF@ ?8UA AF8A AF@ /BEA@> )A8A@GR =AF@9 2$,G U=BA8EB @ZJ9@GG A@99EA=9E8< 

9@GA9EUAE=BG =B AF@ B8AE=B8< A9@8AH@BA =T<EK8AE=BG EB AF@E9 EBV@GAH@BA UF8JA@9G 9@?SA@G 

'<8EH8BAGR GSKK@GAE=B AF8A AF@ V@9I B8AS9@ =? 8B 2$, 9@YSE9@G AF@ 8>=JAE=B =? AF@E9 

EBA@9J9@A8AE=B =? #,2$, 'F8JA@9 &<@V@B; 

                                                 
iN +-a',2$,7 89A; OM;^[O\ [@HJF8GEG 8>>@>\f 'FE<@a/;); 2$,7 89A; OM;L[O\ [G8H@\;  '<8EH8BAG U9EAEUEk@ AF@ 
/BEA@> )A8A@G ?=9 9@?@99EBK A= =AF@9 ."$G 8B> 2$,G 8G GSJJ<@H@BA89I G=S9U@G =? EBA@9J9@A8AE=B;  '<8EH8BAGR 
-@J<I c OM^;  $F@ "BA@9B8AE=B8< '=S9A =? CSGAEU@7 F=W@V@97 @HJ<=I@> ]SGA GSUF 8 H@AF=> =? GSJJ<@H@BA89I 
EBA@9J9@A8AE=B EB AF@ Oil Platforms U8G@;  Oil Platforms7 OhhX ";';C; 8A cc LN7 Lh [+@UEGE=B =B 09@<EHEB89I 
(T]@UAE=BG =? +@U; OL\ [EBA@9J9@AEBK AF@ =T]@UAEV@ G@UAE=B =? 8 A9@8AI =? _,HEAI7 &U=B=HEU -@<8AE=BG 8B> 
'=BGS<89 -@<8AE=BG` T@AW@@B AF@ /BEA@> )A8A@G 8B> "98B TI U=HJ89EBK AF8A A9@8AI A= GEHE<89 A9@8AE@G 
@Z@USA@> TI AF@ /BEA@> )A8A@G EB AF@ G8H@ AEH@ J@9E=>\; 



 a^La

T5 )B@ (@?A;87;8:? *8<;ACI 'K )B@ )C@7;I 2A:K8C9< )B@ /:8;@F .;7;@<= 
+:;@CHC@;7;8A: 

 
'<8EH8BAG EBU=99@UA<I U=BA@B> AF8A7 EB 8UU=9>8BU@ WEAF ,9AEU<@ ^L =? AF@ 1E@BB8 

'=BV@BAE=B7 8 $9ETSB8< H8I 9@G=9A A= GSJJ<@H@BA89I H@8BG =? EBA@9J9@A8AE=B g GSUF 8G AF@ 

J9@J898A=9I A@ZAG =? 8 A9@8AI =9 AF@ UE9USHGA8BU@G =? EAG U=BU<SGE=B g =B<I WF@9@ AF@ 

EBA@9J9@AEV@ 8JJ9=8UF SB>@9 ,9AEU<@ ^O ?8E<G TI <@8>EBK A= 8 9@GS<A _AF8A EG TEk899@ =9 

EBU=BK9S=SG EB U=BA@ZA;`iX  ,9AEU<@ ^L7 EB ?8UA7 @ZJ<EUEA<I 8<<=WG 9@?@9@BU@ A= 

GSJJ<@H@BA89I G=S9U@G =? EBA@9J9@A8AE=B EB =9>@9 _A= U=B?E9H AF@ H@8BEBK 9@GS<AEBK ?9=H 

AF@ 8JJ<EU8AE=B =? 89AEU<@ ^O;`iP  "B AFEG U8G@7 GSJJ<@H@BA8< H@8BG =? EBA@9J9@A8AE=B ?S9AF@9 

GSJJ=9A AF@ /BEA@> )A8A@GR EBA@9J9@A8AE=B; 

'<8EH8BAG =TG@9V@ AF@ G8H@ ?8UAG ?9=H AF@ 9=<<EBK A@ZAG AF8A AF@ /BEA@> )A8A@G 

B=A@> EB EAG 3@H=9E8< g i.e.7 AF8A 8B @ZJ<EUEA A@99EA=9E8< 9@GA9EUAE=B W8G EBU<S>@> EB AF@ 

J9=VEGE=BG AF8A W=S<> T@U=H@ OOMO[O\[8\ 8B> OOML[O\ SBAE< AF@ *8WI@9GR -@VEGE=B 

V@9GE=B =? ,SKSGA LX7 OhhL;ii  29=H AF@G@ ?8UAG7 '<8EH8BAG 8GG@9A AF8A AF@ >98?A@9G 

EBA@B>@> A= 9@H=V@ AF@ A@99EA=9E8< 9@GA9EUAE=B =B EBV@GA=9 J9=A@UAE=BG7 8B> AF8A AFEG UF8BK@ 

W8G B=A 8UUE>@BA8<;ih  "A EG @BAE9@<I EHJ<8SGET<@7 F=W@V@97 AF8A AF@ 089AE@G W=S<> F8V@ 

@??@UA@> GSUF 8 ?SB>8H@BA8< UF8BK@ EB AF@ GU=J@ =? 'F8JA@9 &<@V@B WEAF=SA 8BI 

EB>EU8AE=B =? B@K=AE8AE=B =9 >EGUSGGE=B;hM  #=A =B<I 89@ AF@ 9=<<EBK A@ZAG >@V=E> =? 8BI 

EB>EU8AE=B =? B@K=AE8AE=B =9 >EGUSGGE=B =? @ZJ8B>EBK AF@ A@99EA=9E8< GU=J@ =? 'F8JA@9 
                                                 
iX '<8EH8BAGR -@J<I c PM; 
iP 1E@BB8 '=BV@BAE=B =B AF@ *8W =? $9@8AE@G7 89A; ^Lf see also Maritime Delimitation and Territorial 
Questions [b8A89 V; .8F9;\7 OhhN ";';C; X7 c QM [CS>KH@BA =? 2@T; ON\f Territorial Dispute [*ETI8 V; 'F8>\7 
OhhQ ";';C; X7 c NN [CS>KH@BA =? 2@T; ^\;  $9ETSB8<G B@V@9AF@<@GG GF=S<> @Z@9UEG@ U8SAE=B WF@B 9@G=9AEBK A= 
J9@J898A=9I W=9: =? 8 A9@8AI7 J89AEUS<89<I WF@9@ AF@ J9@J898A=9I W=9: H8I T@ U=B?SGEBK =9 EBU=BU<SGEV@;  
",# .-(5#*"&7 0-"#'"0*&) (2 0/.*"' "#$&-#,$"(#,* *,5 XMX [XAF @>; LMM^\; 
ii '<8EH8BAGR -@J<I cc PQaiM; 
ih Id. cc PX7 iO; 
hM See /BEA@> )A8A@GR 3@H=9E8< 8A OiaOhf see also supra )@U;"; 



 a^^a

&<@V@B7 AF@9@ 89@ B= U=BA@HJ=98B@=SG =9 GSTG@YS@BA EB>EU8AE=BG 8BIWF@9@ AF8A AF@ 

089AE@G EBA@B>@> GSUF 8 UF8BK@;hO  

'<8EH8BAG 8<G= B=A@ AF8A =B ,SKSGA ^M7 OhhL7 AF@ _EB AF@ A@99EA=9I <8BKS8K@` W8G 

8>>@> T8U: EB ,9AEU<@ OOML[Q\[T\;hL  $FEG UF8BK@7 F=W@V@97 SB>@9USAG '<8EH8BAGR 

89KSH@BA;  ,9AEU<@ OOML[Q\ >=@G B=A J9@GU9ET@ 8BI 8>>EAE=B8< GSTGA8BAEV@ B8AE=B8< 

A9@8AH@BA =T<EK8AE=BGf 98AF@97 EA J9=VE>@G AW= @Z8HJ<@G ?=9 _K9@8A@9 U@9A8EBAI;`  ,G 

@ZJ<8EB@> 8T=V@7 T=AF =? AF@ GJ@UE?EU @Z8HJ<@G J9=VE>@> TI ,9AEU<@G OOML[Q\[8\ 8B> [T\ 

9@<8A@ A= H@8GS9@G AF8A HEKFA T@ EHJ=G@> =B _EBV@GA=9G` g i.e.7 AF@I J9=VE>@ K9@8A@9 

U@9A8EBAI 9@K89>EBK AF@ GU=J@ =? ,9AEU<@ OOML[O\;  $FSG7 WF@B AF@ A@99EA=9E8< 9@GA9EUAE=B 

W8G J<8U@> EB ,9AEU<@ OOML[Q\[T\ g WFEUF H8>@ EA U=BGEGA@BA WEAF AF@ A@99EA=9E8< 9@GA9EUAE=B 

EB ,9AEU<@ OOML[Q\[8\ g EA ?S9AF@9 @HJF8GEk@> AF8A ,9AEU<@ OOML[O\ =B<I 8JJ<E@G A= 

EBV@GA=9G AF8A F8V@ H8>@ =9 G@@: A= H8:@ 8B EBV@GAH@BA EB AF@ A@99EA=9I =? AF@ 9@GJ=B>@BA 

089AI;  

$F@9@?=9@7 U=BA989I A= '<8EH8BAGR U=BA@BAE=B7 8 U89@?S< 9@VE@W =? AF@ ,K9@@H@BARG 

9=<<EBK A@ZAG 9@V@8<G AF8A WFE<@ AF@ 089AE@G >@<@A@> AF@ _EB AF@ A@99EA=9I` <8BKS8K@ ?9=H 

,9AEU<@ OOML[O\ >S9EBK AF@ <@K8< GU9ST7 AF@I GJ@UE?EU8<<I EBG@9A@> GSUF 8 <EHEA8AE=B EB 

,9AEU<@ OOML[Q\[T\ A= @BGS9@ AF8A AF@ B8AE=B8< A9@8AH@BA =T<EK8AE=B T@ SB>@9GA==> 8G 

8JJ<IEBK A= EBV@GAH@BAG EB @8UF 089AIRG 9@GJ@UAEV@ A@99EA=9I;   
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