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REPLY SUBMISSION OF S.D. MYERS, INC.
TO THE SUBMISSIONS OF THE INTERVENOR
THE UNITED MEXICAN STATES

FPart 1: FACTS

1. This is the reply subrnission of the Respondent, S.D. Myers, Inc. ("SDMP’), to the
Memorandum of Fact and Law of the Intervenor, the United Mexican States (“Mexico”).

2. Mexioo applied for, and with the consent of both Canada and SDML, was given leave by
the Honourable the Associate Chief Justice to intervene in thess proceedings to make
submissions on three specific issnes: '

2 The appropriate standard of review by this Honourable Court of the decision of

the Arbitral Tribunal under Review;

b. The jurisdiction of the Arbitral Tribunal; and

c. The inteypretation of the NAFTA. |
Mexico was specifically not permitied to either Jead evidence or to challenge the factual findings
of the Arbitrsl Tribunal.

Part 2: POINTS IN ISSUE

3. The Memorandum of Fact and Law filed by Mexico has far exceeded the permitted scope
of Mexico’s intervention avd ought, 10 tha mucnt; 10 be disregarded.

4. Otherwise, SDMI aceepts, for the purposes of thig reply, the Points in Jssue as framed by’
Mexico.

. Part3: SUBRMISSYONS

5. SDM] repeats eod relies upon its Memorandum of Fact and Law filed with tds
Honourable Court in Decernber 2001, and will confine this submission to only those matters
raised by Mexico which require clarification or tesponse.

L



issue 1: Mexico has exceeder] the scope of ]Sermitted intervention

6.  The role of an intervenor is to provide a different perspective on the proceedings to assist
the Court. Itjs not to merely reiterate the position taken by anothex party (4bbottv. Canada,
(2000] 3 F.C. 482 (Fed. Proth.)). The limits of an intexrvenor’s participation are defined by the
order made granting such status (Canada (Information Cormvmissioner) v. Canada (Min. of
Industry) (1999), 166 F.T.R. 295 (Fed. T.D.)).

7. An intervenor cannot raise issues not argued or raised by the parties (Canada
(Information Commissioner) v. Canada (Mir. of Public Works), [1997) 1 F.C. 164 (Fed. T.D.)).

8. Mexico had a sirictly limited right of participation before the Arbitral Tribunal at the
hearing on the merits. That right derives from NAFTA Article 1128, which limits non-disputing
Paries (in this case, Mexico and the United States of America), to file “submissions to 8
Tribupel on a question of interpretation of this Apreement.” Otherwise, non-disputing Parties
have no right to participate. In particular, under the UNCITRAL Arbitration Rules (the
governing rules in the present case), the Tribunal has no jurisdiction to permit third party -
strangers 1o the arbitration to intervene in it:

Article 15(1) is intended to provide the broadest procedural flexibility within
fundamental safeguards, to be applied by the arbitration uibunal to fit the
patticular needs of the particular arbitration. As a procedural provision, however,
‘it cannot grant the Tribunal any power to add further disputing parties to the
acbitration, nor to accord to persoms who are non-parties the substantive stams,
nghts or povileges of a Disputing Party. Likewise, the Tribunal can have no
pover to accord to any third person the substantive rights of NAFTA Parties
vndex Article 1128 of NAFTA. (Methanex v. United States of America, Deoision
on Amici Curnize, January 15, 2001)

5. Mexico did not seelz, and was not granted, leave 1o intervepe with respeot to the merits of
‘the Award, 2 marter on which there is no s between Mexico and the claimant, and a matter in
which Mexico has no ]éga] or practical interest. Despite that fact, Mexico has gone well beyond
what was permitted by the order of the Associate Chief Justice and sought 1o bolster Canada’s
case, without offering a new or belpful perspective (except in those circumstances whexe it has

atiernpted to I2ise new issues pot raised by Canada and not in issue in this proceeding, which is



also beyond the proper scope of its participation). T is apparent that Mexico 15 attempfing to
reargue the mexits of the case, which neither it nor Canada should be permmnitted Yo do on this
application for review. In particular, it is respectfully submitted that this Honourable Court
ought not to eceive submissions from Mexico with respect to either the facts as found by the
Tribunal or the application of the applicable law 10 the facts. Mexico ought instead to be stricdy
confined to addressing the marter-s enumerated by the Associate Chief Justice. Specific
objectionable submissions are identified below,

Tssue 2: Mexico has misstated the Applicable Standard of Review

10.  Atis essence, Mexico’s submission concerning the applicable standard of review by this
Honourable Court under the provisions of the Commercial Arbitration Act and Code is that this
Court should disregard the approach consistently taken by Canadian Courts in applying Article
34(2)(2)(ii1) of the Code (or analogous provisions under comparable legislation), shonld ignore
piinciples of intexnational camity and the impact that its approsch would have on Cenada’s role
as a participant in intemational arbitral proceedings, and should give no weight to the underlying
principles and objectives which culminated in the drafting of the UNCITRAL Model Law and
the adoption of the Commerizial Arbitration Act and Code. Only by doing s0 is Mexico able to
urge this Court to apply the “pragmatic and functional analysis”, and then, assuming the Court
does so, 1o argue that the application of fhat analysis will yield a “correctness” test on '
applications to set aside Arbitral Awards issued under NAFTA Chaprer 11,

11.  Fundamental to Mexico’s analyzis is jts consideration of the decision of Tysoe J. in
Meralclad v. United Mexica: States (2001), 89 B.CL.R. (3d) 359 (5.C), the only other Canadian
authority dealing with an application to set aside a NAFTA Chapter 11 arbitral award. Itis
therefore essental to considar the Court’s an§1y555 in that case, as it is respeetfully submitted that

it does not in any respect support the position advanced by Mexico.

12, Forinstance, while Mexico urges that Tysoe J. determined that the principles discussed in
the cases applying the pragmatic and functional analysis to dorestic tribunals “will be of
assistance™ in applying the provisions of the Code (Mexico, para. 31), that does not accurately
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state what Tysoe J. held. Indeed, his holding noted that the spproach wged by Mexico has not

been utilized in Canada. Hé said:

With respect to the Jnternational CAA, itis my view that the standard of. review is
set out in 5s. 5 and 34 of that Aef and that it would be an eqror for me to import
into that Act sm approach which has been developed as a beanch of stattory
interpretation in respect of domestic tribunals created by statute. It may be that
some of the principles discussed by the Supreme Court of Canada in this Jine of
authonties will be of assistance in epplying 5. 5 and 34 but the “pragmatic and
functional approach” cannot be used to create a standard of review not provided
for in the International CA4. 1note that since the pragmatic and functional
approach” was fully articnlated by the Supreme Court of Canada...the approach
has not been utilized in Canadian cases involving international commereial
arbitrations. ... [urnphasis added, citations omitted). (Meralclad, para. 54)

13.  Despite this clear statement of the proper approach to an application such as this, Mexico
repeatedly suggests in 1ts submission that Tysoe J. applied 2 “correctness standard” to
*jurisdictional matters” (for instance, para. 46, para. 60, para. 96). A careful rcading of the
reasons for judgment demnonstrates this Is not the case.

14, TysoeJ. commenced his analysis by noting that; under the provisions of the Jnternational
Commercial Arbitrarion Act, a court must not intervene unless so provided by the Acr and that

the Award may only be set aside on the specified bases. Analogous language appears in the Code
which governs the case at bar.

15.  He then reviewed the authorities, and, considering the specific ground of review in jssue

in this case said:

In concluding that the arbitrators in that case [Quintette Cool Limited v. Nippon
Steel Corporation, (1991) 1 W.WR. 219 (B.C.C.A))) did not decide on matters
beyond the scope of the submission to arbitration, Gibbs J.A- said the following:

They were called upon to construe cls. 7 and 9 of the contract
within thedr context and they did so. Even applying the domestic
test (Shalansky v. Regina Pasqua Hosp. Board of Gov. [citation
omitted]), their interpretation is one which the words of the ‘
contract can reasonably besr....

Counse] for Mexico submits that in making reference to the domestic test, Gibbs
J.A. Jeft open the question of review under s. 34(2)(2)(iv) on the basis of the



1 . What Gibbs
domestic standard for patently unreasopable error. Ido not agree L ‘
Y.A. meant was that even if the domestic test applied (which i did n’o:c). it was sPll
ot shown that the award should be set aside becanse the arbitrators” interpretation
of the contract was not unreasonzble. (Metalclad, para. 52)

16.  Theleamed Jﬁdge then went on to reject the submission of Mexico that 2 st;nda:d of
“eorreciness” applies to the review of “jurisdictional” mattexs. Indeed, Tysoe J. rejected the very
notion of “jurisdictional erroc” as an applicable concept under the Internartional CAA, referring to

it as a “somewhat artificially applied resr”. He said:

During the course of their submissions, cotnsel made reference in general to the
jssue of whether the Tribunal exceeded its jurisdiction. The concept of “excess of
jurisdiction” is the standard which was previously applied to decisions of
administrative tribunels and ardimal bodies. The Jnternational CAA does not
milize the term “'excess of jurisdiction™ or the like but, instead, sets our with
particularity the grounds on which the court may sct aside an arbitral award,
(Meralclad, para. 55)

17.  To put the matter beyond doubt, Tysoe J. expressly made clear that even if the Tribunal
being reviewed was wrong in their approach or legal analysis, thar would not justify setting aside
the Award s bejng outside the scope of the submission To arbitration. Thus, in considering a
possible approach to Article 1105, identified (although not adopted) by the minority in the
separate opinion in the present case, Tysoe J, specifically noted that

.-it may be argued that the court would have no ability to set the award aside
under the International CAA if the arbitrator had based the award on that
argnment. While the interpretation of Article 1105 would have been flawed, it
may be that the arbitrator would not have decided a matter outside the scope of the
submission 1o arbitration. (para. 69)

This clearly demonstrates that a correctness standard was not being applied.

18.  Indeed, itis respectfully submitted that the analysis urged by Mexico of review on the
basis of correctness, or altemaﬁvely reasonableness, or aliemabively patent unreasonableness,
poses the wrong question. While Mexico seeks 10 distingnish between “standard of review” and
“grounds of review”, that distinction cannot be used to obscure the fact that the Court is only
entitled 1o intervene on the specific grounds sct out in the statute, That requires an understanding
of how one identifies the “scope of the submission 1o arbitration™.

i
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19. The demsmn in Quintstte is snstroctive in that respect. In the passage quoted in paragraph
15 above, Gibbs J.A. was called upon 10 determine whether a mafter was beyond the scope of the
submission o arbitration.” He h e)d that the scope of the submission 10 azbmauonwas defined by:

(1)  thenotice of request for arbitration;

()  the contract between the parties; and

(3) thepleadings exchanged between the parties.
By analogy, in the case at bar, the scope of submission to arbitration is defined by:

(1)  theNotice of Intent to Submlt a Claim and Notice of Avbitration;

(2) theNAFTA, andin parm:ular Chapter 11; and

()] the Statement of Claim and Statement of Defence.

20. It is notable that in Cuintette, the scope of the submission to arbitration is examined
without any reference to “ccarectness” or “patent unreasonableness” or some other standard

applicable ta domestic tribunals.

21. So, in that case, the T ﬁbﬁnal was called upon to constrae particular ¢lauses in an
agreement. Having repard to the principles of comity reflected throughout the junsprodence to
which Gibbs J.A. refared, he concluded that whether the Tribunal was right or wrong in their
interpretation of those clauses, the task was theirs to undertake, and they ought to be accorded the
greatest deference. The anzlogy of course to the present case is that in the case at bar, the task
assigned 1o the Tribunal was to construe paricular provisions of Chapter 11. Wherther right ot
wrong in their interpretation (and it is submitted that the Tribunal’s interpretations were correct),
1his Court ought not to interfere.

22.  The Ethy! v. Cangdia Award on Jurisdiction is also helpful in defining the meaning of the
*scope of the submission to arbitration™ under Article 34(2)(a)(iii) of the Code. In Ethyl, the
Tribunal nioted that the concept of *'scope” relates to whether the claim at issue is within the
“type of claim™ that Canada I:onsen'ted to under NAFTA Chapter 11. The Ethyl Tribuoal stated:

The fundamental junsdictional issue here, thetefore, is whether Canada has
consented 1o this arbitration. Tt has two aspects, as the jurisdictional proceedings
have wnderscored. One is the aspect of scope: is Ethyl's claim within the types of




cleims that Canada hos consented in Chapter 11 to arbitrate? The other aspectis
thet of conditions 1o consent; To what extent, if any, is Canada’s copsent 1o
arbitration in Chapter 11 conditioned absolutely on the fulfilment of specified
procedural requirements at a given ime? (Para. 60, Empbasis added)

Tt is in the context of the second aspect of jurisdiction, with respect to condition; of consent
required under NAFTA Article 1121, that the Waste Management Tribunal rendered its award
cited by Mexico at para. 24 of its submissjon. There is no reference in either the Ethyl or the
Waste Management jurisdiction awards 1o the domestic standards of review enumerated by

Mexico in its submmssion. The standard is clearly not one of “'carrectness” as argued by Mexico.

23, Mexico's repeated references to “jurisdiction”, and its entire analysis of the standard of
review issue, seem to be a disguised attempt to Tevive, in 2 contextin which jt was never
intended 1o apply, the “preliminary question” analysis. It does so despite the thorough
discrediting of that approach even aon applications for judicial review of domestic tribunal
decisions. 4

The Courts have finnly rejected sorne previous attempts to define in purely
conceptual terms the statutory provisions that an agency had to decide correctly.
Specifically, such cuncepts as “preliminary” and “‘collateral” proved entirely
illusory in practice, and when pressed to their Jogical conclusion, tended 10 reduce
1he role of a specialist administrative agency to that of a finder of fact with limited
discretionary powers, (Brown and Evans, Judicial Review of Administrarive
Action, p. 14-26)

24.  Finally, the position advocated by Mexdco wonld lead to uncertainry and inconsistency.
While Mexico asserts that it takes “no issue with the general approach taken m Canadian law to
review of arbitrations” between private pariies to international commercial arbitration

agreements, it advocates that a different standard s;hou]d apply in the pres&ﬁt case where one of
the parties is a state,

25.  Thatis a matter for Parliament, and on which Parliament has clearly spoken. Parliament
could have determined that applications 10 set aside awards of NAFTA Chapter 11 Tribugals

were to proceed nnder Jegislation where different grounds of review applied. Instead, it chose 1o

subject such awards to review only on the grounds set our in the Commercial Arbitration Act and

|
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Code, with its well established jurisprudential history. The approach advocated by Mexico
would necessarily have this Bonourable Court apply 2 different standard of review to different
arbitrations being reviewed under the some provisions of the same Code, depending on the
particular reviewing Court’s consideration of where upon the spectrum, based upon the identty
of the parties, the application of the pragmatic and functional analysis wounld determine the
applicable standard of review to fall. Suchan approach would not promote certainly in the

review of intemational commercial arbitrations under the Code.

Tssue 3: The Determination that SDMI was au Investor was not ontside the scope of
sobmission ta Arbitration. '

26.  Stiicty speaking, the submissions advanced by Mexico at paragraphs 82 through 96 are

beyond the scope of the order of th# Associate Chief Justice gﬁnﬁng Mexico leave to intervene.

'Regard!ess. they cannot be supported.

Al SDMI was an Investor with an Investment was within the scope of
submission to arbitration.

27.  Asisclear from the pleadings before the Tribunal, the quesdon whether SDMI was an

| Investor was squarely submitted by the parties for a decision by the Txibugal, SDMI submitted in
its Statement of Claimn that ir was an investor, and ‘Canada itse)f specifically submirted at
paragraph 2(a) of its Statement of Defence (by way of defence and not jurisdictional objection),
that SDMI “had no ‘invesument’ in Canada”. It articulated the specific point in issue in the

| arbitration by saying that

Canada says that peither the operations of Myers “in Canada alane” nor the
alleged “joint venture” sarisfy the NAFTA requirements for an “Investment™.

28.  Paragraph 6 of the Partial Award further sets out Canada’s position befare the Tribunal:

Canada denies that SDMI was an “Investor” or that it owned an “Investment” in Canada
as defined in the NAFTA.

25.  Thepoint was fully arpued before the Tribunal, which pave a yeasoned award. That
Mexico now chooses 10 support Canada and assert that the Tribunal should not have found as it



did does not convert what was otherwise clearly submitted to the Tribunal for determination (ie.
the question whether, on the facts and evidence and the Trbunal's determination of the
applicable law, SDMI was an Investor within the meaning of Article 1139 of Chapter 11) into a
matter that was beyond the scope of that submission.

30. Regardless, Mexico ymst, as a necessary underpioning of its analysis, ignore the facmal
findings of the Tribunal and conduct the Jegal analysis backwards. Mexico asserts that the
starting point for determining whether an investar has standing to advance a claim is o identify
with specificity the ‘Investment” in issne.

31.  Thereis no logic in taat approach, particu]gx]y when the NAFTA specifically allows that

a claim may be brought even if an investment has not yet been made.

32.  Rather, the analysis must start with the Janguage of Article 1116, vader which this claim
was brought, and the question of whether the claimant is 8 Disputing Investor. Article 1139
defines Djsputing Investor as “an investor that makes a claim under section B.” There being no
guestion that SDMI was making a clsim under section B, the next question is whether SDMI was
an Investor of a Party. Article 1139 defines Jnvestor of a Party as 2 “national or an enterprise of
such Party, that seels to make, is making or has made an Investment”, Thus, if a national of a
party seeks to make, is making or has made an investment (as broadly defined in article 1139),
| then they may submit a claim 1o arbitration under Article 11 16,'alleging 2 breach of an obligation
under Section A of Chapter 11, and that the fovestor has suffered damape as a result. The .
1dentity of the investment or investments is a question for the Tribunal which will nltimately be
resolved by it, to the extent it is necessary to do so, on the Tribunal’s appreciation of the evidenee
and interpretation of the Treaty as it considers the.damags phase of the procesding. Indeed, the
interpretation of Chapter 11 of the NAFTA and the determinetion of whether the Jovestor has an
Investment js a centra) question that is submitted to the Tribunal for determination. Itis

impossible to assert that the Tribunal’s answer to that question is beyond the seope of the
sebmission



33, Tiis not surprising thet Mexico is unable 10 point to any authorty in support of its
analysis. Giventhe breadth of interests that may amount 1o investments, and that, asin the
present case, ap investor 1a) have an jnvestment in multiple ways (such as by loan, by camying
on 2n enterprise, by an entitlément to profits, by éqﬁity, by debt, by the cormmitment of capital,
etc.), a2nd that investments may be made in the past, the present or the future, the Tribunal was
Clearly correct in determining that the scope of the investment in issne was something that might
be relevant to the damages phase. Far purposes of establishing Lability, the question remitted to
the Teibunal was thar which they answered - was SDMI an investor, and did it have an

investment.

B, Mexico’s sulmnission ighores the Tribunal’s factual fiadings
34.  Moreover, the submission of Mexico ignores the fact that the Tribunal accepted the
evidence of Dana Myers, explaining the relationship between SDMI and Myers Canada:

Okay. Here's how we operate. S.D. Myers was the big portion of our business.
We wrere trying to expand into other countries, and so we wonld st up these other
companies because it’s better to have a local presence in these companies
countdes. I'm soiry.

Specifically, I think it was [in) my position as President of S.D. Myers, Ino. thatY
exexcised control over all these other places because all these other places were

basically just an offehoot or an outpost of S.D. Myers, Inc. to do business around
the world. (Award, AR v.1,p. 63)

35.  Whether SDMI was an Investor with an Investroent is simply & factua) determination that
was properly within the Tribunal’s domain. Even ifit were a question of mixed fact and law, it
would sl be beyond the scope of any review. Itwas one of the very questions the Tyibunal was
called upon to determine. While Canada and Mexico may disagree with the finding by the .
Tribunal, their disagreement cannot convert the Tﬁbunal’s finding on 3 matter submitted to it for
determination into a matter beyond the scope of the submission.

C. The Yribupal did not “Remedy a Defect in Standing”
36.  Mexico’s subraission at paragraphs 89 through 94 is, wnh the greatest respect,
disingenuons. There, Mexico attempts 10 characterize the rejection of 2 submission advanced by
Canada as an act of legislalion by the Tribunal. It was pothing of the sont. Canada advanced an



arsument that the Tribunal did not accept - that the claim should fail because of the carporate
structure the Claimant adopted. The rejection of that submission cannot logically lead to the
conclusion that the Trbunal ‘was remedying a defect in standing. Indeed, if the quote s read in
its entirery, it is apparent that the Tribunal was doing nothing of the sort. It simply was holding,
as a matter of fact, that the Investor indeed had an jnvestment in Canada:

Taking into account the objectives of the NAFTA, and the ob]i‘gati.on of the
Parties to interpret and apply its provisions in light of those objectives, the
Tribunal does not accept that an otherwise meritorions claim should fail solely by
reason of the corporate structure adopted by the Claimant [ie. SDMI] in order to
organize the way in which if conduets ifs business affairs. The Tribunal’s view is
reinforced by the use of the word “indirectly” in the second of the definitions
guoted above. [emphasis added) (Award, AR V. 1, p. 65, para. 229)

37.  The Tribunal’s conclusian is clearly stated at para. 231;

On the evidence and on the basis of its interpretation of the NAFTA, the Tribunal
concludes that SDMI was an “Snvestor” for the purposes of Chapter 11 of the
NAFTA and that Myers Canada was an “Investment™.

issne 23 " Cross Rorder Services

38.  Mexico again seeks to make submissions on a matter not properly before this Honourable
Court. The entirety of the submission advanced by Mexico at parapraphs 97 through 128 is 2
matter upon which the Tribunal has not yet rendered its decision, that issue having been deferred

1o the damages phase of the proceeding.

39.  To the extent that the submission being advanced by Mexico is that a matter that relates:
to goods (Chapter 3) or services (Chapter 12) cannot also relate to investment (Chapter 11), there
3s no basis upop which that submission can be sustained, and the Tribunal was entirely correct in
applying the we]l established WTO and NAFTA jurisprudence that obligations ere cummlative |
and all must be complied with simultaneously u.ni&ss there is conflict, in which ca$e the Treaty
has specific provisions for the resolution of such conflict (AR v. 1, p. 80 par. 291-2). The
Tribunal noted thet Wis apyroach has been adopted by another NAFTA Tribumal, in Pope and

Talbot, and that the reasoning was “sound and compelling”. Mexico has provided no authority
thatr would support a contrary interpretation.

!
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40.  Iris common ground that there is no conflict between Chapters 11 and 12.

41 'To the extant that the issue Mexico is raising is whether the cross border supply of
services involves an invesmment, the Tribupal held:

This latter issue has Bot been addressed fully by the Disputing Parties anfl may be
of more significznce to a consideration of damages. The Tribunsl finds it not

relevant to liability in this case. (Award, AR p. 82, par. 300)

42.  While Mexico submits at paragraph 101 that measures relating to investment may be
subject to a Chapter 11 claim, whereas measures relating to cross border services may not, that is
not in fact correct. Itymay be that measures relating solely to cross border services that do not
also :telatc Y0 investument may not be subject 10 a Chapter 11 claim, but where the measure relates

1o both, a Chapter 11 claim is clearly permitted.

43.  Thus, Mexico’s submission at paragraph 102 is incoirect, to the extent that those disputes
also relate 1o (e. affect) investnents of investors. In that circumstance, they are cosxaensively

actionable under Chapter 11.

44.  The essence of Mexico's submission appears to be that 2 Tribunal is obliged to assign a
claimant to cither Chapter 1), (if they are an investor), or Chabta 12 (if they are 2 cross border
sexvice provider), but that one cannot be both an investor and a cross border service provider.
Again, the 1ext of the Treaty and the authorities do not support that praposition and it is therefore
not swprising that Mexico cites no case authority supporting it, nor does it suggest any legitimate
basis upon which 1o disregard the analysis that measures may have multiple aspects.

45.  Indeed, it also ignores the structure and architecture of the Treaty. Chapter 11 applies 1o
measures that relate 1o investors and investment. Chapter 12 applies to measures that relate to
cross border trade in services. They exist coextensively. Neijther Jimits the ability of an investox
10 also be a provider of services, or a service provider to glso be zn investor. Nowhere in the
Treaty is there a requirement to make such 2 distinction. Wexe such an interpretation adopted,

the ambirt of each chapter would bq changed from its application to measures, to its application to

l



specific entites. That is not what the language of e Treaty contemplates.’

Issue 3: The Tribunal did not err in its anal‘;sis of Article 1102 - Nationa) Treatment
46.  To the extent thai Meitico makes subrmssmns concerming the proper statement of the
national treatment obligation, then those submxssmms are within the scope of the order of the
Associate Chief Justice granting leave 10 mte:vane To the extent that they relate to the
application of that test to the facts in dispute, they are beyond the scope of the order and ought o
be disregarded. In any event, as Mexico adds no new substantive argnment and ignores the
considerable body of law refarred to by the Tribunal and submitted by SDMI, SDMI relies upon

the submissions contained in its oxiginal Memorandum of Fact and Law.

Yssne 4: Treapment in Accordanoce with International Law - Article 1105
47.  To the extent that Mexico raises, in paragraphs 137 through 142, a new issue not raised -
by Canada in its submission, that argumen? is not prppeﬂy before the Court and must be

- disregarded. In any event, the submission that the Tribunal erred in its understanding of the

scope of Article 1105 is not tenable when the reasons for judgment are examined as a whole.
The simple fact is that harm to an investment causes harm to an investor. And, the treatment that
is in issue in the present case (the issuance of the interim and final orders) was the same
treatment for each of the investor and its investment. The Tribunal yroperly focused its attenti(;n
on the treatment and then concluded that trcatmcn;t violared the obligation.

48.  Mexico’s second submission in connection with Asticle 1105 again requires this Court to

disregard what the Tribuna) actually decided. Mexico’s submission, when carefully examined,
cannot be maintained. Even if there were legal ment to the posmon advanced, that alone would
not meet the very high standard required for imervantion by this Court.

49.  Mexico appears to base jts submission on two points:

a.  The Tribunal found that a breach of one provision of the NAFTA in and of jtself

established 1 breach of Article 1105 and this was a necessary part of its reasoning;
and '



b. | Properly interpreted, NAFTA Article 11105 only incorporates the customary
jnternational law minimum standard of treatrment of aliens and does not include
conventional or treary law within the words “international law”. In connection
with this argument, Mexico relies npon the “interpretive statement” issued by the
trade ministets of Canada, Mexico and the United States, subsequent to the Award
in this proceeding being issued. ‘

|
50.  The first point, as 2 matter of fact, is simply i;xcgneck. The Tribunal held that:

..a breach of Article 1105 occurs anly when it is shown that an investor has been
Treated in such an unjust or arbitrary manner that the treatment rises to the lavel
that js unacceptable from the internations) pérspective. That determination must
be made in the light of the high measure of deference that international law
generally extends to the right of domestic authorities 1o regulate matters within
their own borders. The determination rmust lso rake into account any specific
rules of international law that are applicable Yo the case. (Award, AR v.1,p. 73,
para. 263) [emphasis added) '

51.  The Tribunal was c}rar that it was not deciding that a breach of ene provision of the
NAYTA was, per se, a breach of Atticle 1105, Rather; while the Tribunal held that fact may
weigh heavily in finding a breach of Article 1105, jtiwas not necessary 1o so conclude, given that
“'on the facts of this particnlar case ihe breach of Article 1102 essebtially establishes a breach of
Atticle 1105 as well.” In that regard, the Tribunal 'v;ras sitaply cancluding that Canada’s actions,
as a2 matter of fact, had riser to the leve] “that is unacceptable from the intemational pexspective.”
When Mexico asserts that “the majority erroneously and inexplicably then concluded that a
breach of a treaty obligation, constituted a breach of ‘Article 1105" (par. 156), that submission
requires 3 reading of the Tribunal’s ruling that is inconsistent Wwith the plein meaning of the
words used. |

52.  The second submission, to which Mexico devotes the majority of its analysis,
demonstrates clgarly the dangers of this Honourable Court interfering with sn Award of 2
Tribunal such as this. Mexico premises its analysis on the assertion, stated as fact, that Article

1105 includes only custemary international law, and not treaty Jaw, With Tespect, itis not at al}
clear that Mexico's interpretation is correct.



53.  Mexico asserts that “al) three NAFTA Parties have repeatedly informed tr?buna]s that

* Article 1105 contains custoljnary international law protections only”’. While Mexico may have
made submissions to that effect in varions Chapter 11 proceedings, the significant point is that
the Tribunals have not accepted those submission. Thus, the Panel in Pope and Talbot explicitly
rejected them, and the Panel in Myers would be perfectly within its competence to do $0 25 well.

54.  Jnsupport of its position, Mexico included with its authorities a copy of a reply
submission made by the United States in the Methanex case, where some of the Uni'ted States
arguments on this pont are set out. ‘While the weight to be attached to a submission of a Party to
a different Tribunal in a different case might reasonably be doubted, it is signifioant that Mexico
failed 10 provide either the submission of Methanex, to which the United States was responding,
or the opinion of one of intemational law’s most no'ted scholars, Sir Robeart Jennings, QC, .
(Exoeritus Whewel] Professcr of International Law it Cambridge University, former President of
both the International Court of Justice and the InStitllut de Droit International) on that very point,
For completeness, SDMI has inclnded those documents with its authorities. The opinion of Sir
Robert is significant a5 Article 38 of the Statute of tlhe International Court of Fustice provides
that “judicial decisions and the teachings of the most highly qualified publicists of the various
nations” are 1o be vsed as means of determining the applicable rules of intemnational law. The
submissions of a Party to a “Treaty do not have comparable status.

53. Wniting with respect 1o the specific statement of the Free Trade Commission, Sir Robert

addressed the suggestion by the Free Trade Commission upon which Mexico now relies thar:

Article 1105(1) prescribes the customary jnternational }Jaw minimum standard of

treaunent of aliens as the minimwm standard of treatment 1o be afforded to investments of
investors of another party.

Sir Robert responded:

The ?Iouble with this proposition is just that Article 1105(1) in fact prescribes
nothing of the sort, The Article nowhere mentions ‘allens’; nor indeed does any

other article of Chapter 11 of the NAFTA Agreement. Article 1105 is not about
aliens but about “investments of investors of another Party”...

Fmally, on this first proposition of the Free Trade Commission, it is an ingenious
diversion inviting estamination of the cornplicated area of the general internatiopal



!
law concerning the treatment of aliens, But ﬂns is not what Article 1105 is sbout.
Tt is abour the minimwn treaunent of the investments of an investor of another
Party 1o the NAFTA Agreement. Article 11 05 does not anywhere mention either
the texm ‘customary” or the term ‘allern The!first pmposmon of the Free Trade
Commission, far from interpreting Article 1105(1), siroply mies to substitute for

" the express"tam., of Article 1105 an a]zovetbe.r different standard.

)
]
B

56.  Sir Robert also noted sthe weakness o:f the po;’iﬁon advocated by Mexico limiting Article

1105 to “customary” rather than the full bod::,r of inteimationa] law, in that the word “custamary”,

upon which Mexico seeks to rely, was a mere mtcrpolanon by the Comrmission not fmmd

anywhere in the text, In that regard it is mstruchve ta note that in the submission of Methanex

reference is made to the fact that previous drafts of the NAFTA text included the word
“customary™, but it was taken out of the ﬁna] draft .

57.  Finally, Mexico relies upon parayap.h Sof ti:e Commission Statement, 1o the effect that:-

A deterinination that there has bccn‘a brcach of another provision of the NAFTA

Or of a separate international agreenient, does not establish that there has been 3
breach of Article 1105(1)

With respect to that statement, Sir Robert s‘aad.

.This again is a curious statement 1o ﬁnd lmder the Commission’s Headmg of

‘Minimum Standard of Trcatment in Accardance with International Law.” A
determinzation that there has been a"brcat:h of another provision of NAFTA -
presumably a determinanion by some court by i5bunal cornpetent to make the
determipation - might or mipht not lestabhsh that there has also been a breach of
Article 1105()). One would need to consult the actual terms of the determination
as well as the two provisions in question, And while a breach of another
provision of NAFTA or a separate hgreement may not be sufficient in al)
circumstances to establish a breach of Article 1105 (1), such a breach must surely
be relevant evidence concerning whether an investment has recejved fair and
cqmtablc treatment. The Free Trade Comxmsmon does not contend otherwise, and
it is thus difficolt to wnderstand the u’nhly of this porton of the interpretation.

" The Tribunal below did notbing more than condnc,t the analysis Sir Robert SUggests is
appropriate.

58.  While the primary submission made by SDMT is that the position advanced by Mexico



|
onght not to be adopted as it is not the better l:mte.rpx_-eiaﬁon of the Treaty, it is submitted that itis
evident why the Commercial Arbitration Code has beén drafted in such a way as to strictly Limit
the intervention of the Court. Itis not, and s]fncnﬂd not be, the role of 2 domestic court 1o resolve
what may be a contentious point at intemational law. The oply 2ppropriate place for such a
aetermination is before Asbitral Tribunals specifically constinuted to address such jssues,
Part4:  ORDERSOUGHT x
59,  That the application t> set aside the Partial Award of the Arbitra) Trsbunal be dismissed,
with costs. ' '

.
»
'

ALL OF WHICH 1S RESFECTFULLY SUBMITTED

S

Counsel

Jamuary 16, 2002

-
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