POPE & TALBOT INC
AND
THFE GOVERNMENT OF CANADA

AWARD

IN RELATION TO PRELIMINARY MOTION
BY GOVERNMENT OF CCANADA
TO STRIKLE PARAGRAPIIS 34 AND 103
" OF THE STATEMENT OF CLAIM FROM THE RECORD
(THE. “HARMAC: MOTTON™)

1. In a Prcliminary Motion datod November 12, 1999, Canada requested the Tribuaal to
sinke out paragraphs 34 and 103 of the Statement of Claim. Paragraph 54 allages thal, in
addition to lumber mills operated through its Tnvestment (Pope & Talbof 1.id), the
Tnveslor conlrolled Harmac Pacilic Ine. “a publicly traded pulp and paper company that
operates & facility located at Nanainio, British Columbia.” Paragraph 103 swates: “Lhe
deercasing supply of wood chips duc to lost production on the Uritish Columbia coast has
resulted in geonamic loss for Tnvestor's Tnvestiment (sic) in Harmae Pacific Tne., which
must purchuse increusingly expensive waood chips for ils pulp and puper operation.™

2. Catiada arpucd in the first place that these allegations were 100 unspecific to scrve as
an adequate basis for a case in relation 1o Llammae, In e sccond place Canada arpucd
that the Tnuesior had liiled (o meel procedural pre-requisites lo a valid Claim under
NAFTA Articles 1119, 1120 and 1121, In particular, Canada argued that submission of o
waiver by [larmac was an cssential pre~condition for a valid elaim under NAL'LA
Articles 1116 and 1117, and that a5 Llammuac had filed no waiver in this casc, that was
Tl 1o the claim under whichever head il purpoeried lo be presented,

3. Ou Novémber 25, 1999, the lavestor replicd to the Motion and sought to rebut the
arguments of Canada on cach head.

4. With eftiet from 31 December 1999, the Tnveslment (Pope & Talhot Tid) and Harmace
ellecied un'amalgamalion, approved by the Suprome Courl of British Columbia on
Decomber 135, 1999, whoreby the two companics wore merged into one. “The new
company, which has the namc Popc & Talbot Ltd, has taken over the entire asscts and
liabilities ol'both former companies.

5. On January 10, 2000, in response 10 o request Iirom the Tribunal for specific
confirmation of the waiver of cartain rights, the amalgamated company, Pope & Talbot
Ltd, oxooutod a document whereby it waived its right with rospect to tho busincss
formerly khown as Harmae Pacilic Inc. 1o initiale or continue any proceedings belore any
adminisirative trihunal or court relutive o the meusures of Canada under consideration in

this arbitration. "That waiver made specific referenco 10 NAITTA Asticle 1121(1)(b), and



i1 i8 & nocessary congequence of that referones that the cleim advanced concorning
Harmac is undor NAFTA Aricle 1116 and nol Article 1117,

6. On January 28, 2000 Canada lodged 2 further document challonging any alaita duc to
allcged injury to Jnrmac, Without coticeding its validity, Cauada contended that the
waiver was lime barred by NAFTA Article 1116(2) and (hat permitling the waiver (o
have retroactive allect would work s substantial prejudice on Canada’s interesis. The
Investor responded on February 2, 2000.

7. Asticle 1116(2) provides that an investor may not make a claim if morc than three
yeurs have slupsed from the date on which it lirst acquired or should have first acquired,
knowledge of the alleged hreach and knowledge it has incurred loss or damage as a
rcsult. ‘There is no dispute that the Statement of Claim on behalf of the Investor was
prescnted before the expiry of any possible thrce-vear period.

8. Arlicle 1121 provides that a dispuling invesior muy nof make elaims under Article
1116 unlexs (4) the inveslor consents (o arbilration in aocordance with the procodures set
outin NAI'TA Chapwer 11 and (b) the investor and (whore the claim is tor loss or damage
to an interest in an coterprisc of another Party that is & juridical person that the investor
owns or controls direcily or indirectly) that enlarprise waive their right (o initiate or
continue halore any administralive tribunal or courl under the law of uny Parly, or other
dispute scttloment procedurs, any proceedings, save actions for injunctive and similar
telict.

9. The principal addifional contention advanced by Canada was that the waiver could
only be elficlive us of'ils date January 10, 2000. Therofore, according to Canada, any
claim relating to 1lanmac has not been submired within the threc-vear limitation period
ST our in Arnicie 1116, The bagig for that contention is that the waiver I8 an cxplicit
precondilion 1o the submission of a ¢laim and that the daie of perlsction ol the
submission of the Harmac claim must be considered (o be January 10, 2000 af the
carliost. Canada states: “Therefors, to fall within the three- year limitation period for the
tnaking of a claim. the Investor or the Lnterprisc must not have first acquired, nor should
they have first acquired, knowledge of an alleged breach and relatod loss prior to 10
January, 1997. The Soltwood T.umber Agreement was signed on May 29, 1996, it took
oifool ay of April 1, 1996 and the quota sllocation methodology wus announcad on
Octobor 31, 1996. It follows that the Lavestor should have first acquired knowledge of
the allcped breach of Chapter Eleven and 1oss arising therefore with respeet to 1larmac
well balore 19977

10. In its response, the Tnvestor poinis out that under Article 1116(2) the time linit
requirement refates to the knowledge of the Investor, aad not to the kuowledge of the
itvestmont, Ir goey on to suggest that the requiremont of Article 1116(2) docs not relatw
lo investments,

11. Canada’y comention that the Lianmac claim is time barred is in the nature of an
affirmative defonee. and, as such, Canada has the burden of proof of showing factual



prodicato to that defonce. “Ihat is, even if one acoopty that the waivee {6 & procondition fo
4 valid claim and that the critioal date is Javuury 10, 2000, it ix for Canadu (o demonsirate
that the thres-year period had clapsed prior (o that date, Canadu’s ansertions do not in the
viow of the “Iribunal cstablish that critical factor. In the first place it is now clear that the
claim is onc in respeet of logs allcpedly sustaincd by the Investor by reason of certain
tonrequences of the Sollwood Tumber Quota Regime on itw vontrolled anterprize
Hamag, and il is not for the loss sustained by Harmac itkell’ Before time can bagin 1o
run in tenms o NAFTA Articls 1116(2) in respect of 4 claim by an Investor, iwo matiers
must hive come to its actual, or properdy imputed, knowledpe  knowledec of the breach
and kilowledge that it has inewred loas or damage thereby,

12. The stujoments by Cunada cited in paragraph 9 above go towards demonslraling that

the Imvestor knew or should have known of the breach of Chapter Llcven allcged by it

betore 1997, (Itis not, of course, in disputc that the Investor mmadc a timely claim in

respect of the broaches alloged by il insofur as other losses it claims.) However, as

paragraph 103 of the Investor’s Statement of Claim puis the maller, the economic loss lor

the Investor's invesimeni in Harmat has been caused by the decreasing supply of' wood

chips due to lost praduction on the Lritish Columbia coast requiring the purchase of .
inercasingly expensive wood chips far Llammac's pulp and paper operation. 1t is not clcar ¢
to the Tribunal at whal stage this loss of production resulted in a necessily to purchase
expensive wood chips, excepl thal it can only have arisen al some slage aller

implementation of the Lxport Contrel Regime. 'I'he critical requircment is that the loss

has occurred and was known or should have been known by the Investor, not that it was

ot should bave been known that loss could or would cecue. Lxamined by that standacd,
Cunada has nol sufisfied the Tribunal that the Tnvestor knew or ought t0 have known (or

more than three years prior to January 10, 2000 fhal it had incurred loss or damage in

respect of its investment in 1lamuae,

13. Beyond-Canada's lhilure (o establish that the three-yeour lime poriod had run, the

Tribunal dods not agree thal the underlying claim is perfacied only when the waiver is

submittod. In this casc, the Statcment of Claim refers o the existonce of |larmac.

describes its relationship with the Investor and identifics the character of the loss ‘
sugtained by the lavestor in rolation to ity investment in Llarmac. As noted, Canada ’
received (he Statement ol Claim helore any possible threg-ysar pariod ¢oald have

elapred. The requirement of Article 1116 in this respect is thul u ¢laim may he made by

an Investor on {ts own bebalf where it claims breach by & Party of a relevant oblipation

and thart it, e lavestor, has incurred loss or damage by reason of or arising out of that

breach. The only further requiremont is that the claim may not ba made aller the lapse of

three years, which as above staled did not happen in this case.

14. Asticle 1121 of NAI'L'A imposes two conditions for the submission of a claim under
Article 1116. “Ihe first is that the investor consents to arbittation in accordance with the
procedures sof oul in NAFTA, The second is the submission of the waiver. Articls
1121(3) further provides “A consent and waiver required by this Article shall be in
writing, shall be delivered 1o the disputing Paity and shall be included in the submission
of a claim to arbitration.”



15. The Invastor has drawn the atiention of the Tribunal to the award on Jurisdiction in
the Fthy! Cane and in particular paragraphs 90 and 91 where the Tribunal there deult with
a similar issuc. Canada poitrs our that in that case the claimant provided its waiver and
consent with the Statement of Claim father than with the Notice of Arbitration but did so
within the three-year limitation period. Tn the present case the Tnvesior presenied e
wonsent and waiver with the Notice of' Arhitration and the Sivtement of Claim, Ti was
Harmac's waiver only that was not then presenfed.

16, As noted by the L/ Iribunal, conscnt to arbitration and the initation of acbiwal
procoedings may be taken as a constructive waiver of* the ri ght to iniliafe other
proceedings. The presence of the waiver requirement in Arficle 1121 might, therelore, be
SCCH as unncecysary, at least as it would apply to the invostor  the party both issuing the
conscut under Article 1121(1Xa) and initiating the procccdings. llowever, Arficle

11211 )(b) is something other than a description ol whal olherwise would he u
conalructive waiver, for it tells us what exaclly is baing waived. The Article 1121(1)(h)
waiver is nol absolute; it permils the inveslor o seck injunctive and similar reliel’ from
the courts apd adminismative bodics of the disputing NALT'A Party. ‘Lhe availability of
this type of relicf from the Tribunal is limited undor Article 1134, and the limitations on
the waiver appearing in Article 1121(1)(b) must therefore be in recognition of the need to
provide investors with some recourse (o judicial or adminisirative mjunctive relisl’ even
when an arbitration is underway. ‘Thus, the investor's failure 1 cxccute an Article
1121(1)(b) waiver could not prejudice the disputing Party: that failure could only work to
the investor’s disadvantage, Viewed in this light, the "Uribunal belicves that there would
be no good reason 16 make the execution of tho invesior's waiver u precondition of a
vahd claim for arbitration.

17. “This analysis docs nat address waiver by the investment, ag is also requircd by Article
N21(1)(h). The investment does not issue a consent lo arbitration; indeed, it has no right
o the remedies of Chapler 11. Therelors, it might ba argued (hal the waiver requirement
plays a morc important role with respeet 1o an investment and that that itnportance should
be regpeeted by meking the waiver a precondition to the validity of a ¢laim grounded on
injury to the claimant canacd by harm to its investment. “The short answer 10 such a
conlention is that the invesiment would likely be subject (0 the same constructiva waiver
that would apply 10 the investor ilsell’ That is, the consent {o and iniliation of arbitration
by an investor would likely canse a court # invole a construetive waivor on its owned or
controlled subsidiary, particularly whore, as here, the two are hypothctically so eloss that
damage 0 one can be quantified as injury (o the other. (Or course, other ownars ol o
non-wholly owned, non-waiving enterprise might seek ralial* for injuries caused to their
interests, bul, in those circumstances, the disputing NAFTA Purty would not normally be
prejudiced by the absense of a formal waiver besausc that portion of the investmont’s
damages subjcct to arbitration would. for the reasons noted, likely be subject o a
constructive waiver.) The pravisions of Articls 1121(1)(b) relating 1o an investment’s
waiver thus play the same role as with respect (o investors, /.e., they limit what would
otherwiso bo a constructive waiver of all rights to recourse before other tribunals. Lor
these reasons, the Iribunal is not willing to attribute such importance to the requirement



i

for an investment’s waiver in Article 1121(1)(b) as to make that waiver a precondition to
the validity'ol'a claim.

18. In any ¢asc, there is nothing in Arnicle 1121 preventing a waiver from having
reroactive ¢tfeet o validate a claim commeneed before that date. ‘The requirement in
Article 1121(3) thal a waiver requirad by Article 1121 shall be included in the rubmisgion
ofa claim to arbifration doos nol necessarily enlail that such a requirement is a necessary
preraquinite belore a claim can competently be made. Rather it is a reguirement that
before the Tribunal eatertain the claim the waiver shall have been cffected. “Ihat has now
beon done. Canada has sustained no prejudice in this respect. No amempt was made by
Hanmac lo initiate any proceodings in relation o the measure (even nswuming that ii
would over have been competent for il (o do so). Tn ils argument Canada slates
“llarmac’s right to comumence procecdings againgt Canada  if any  oxpired three years
after Canada imposed the mcasure or measurcs described in the Smtement of Claim ™ In
ferm# ol Chapter 11 of NAFTA Harmac, heing a Canadian ¢company, could not al any
time have brought proceedings against Canada under the arbitration provision. If' it had
any right lo:take proceedings sgains! Canada, thuse rights would have rested upon other
legal foundations, and the three yoar time limit to which Canada. refers relates only to the
claim in an arbitration by the lnvestor, and not 10 any claim by llarmae or its successor
the amalgamated Pope & Tulbot T.d. There is thus no prejudiow in this respect ko
Canada.

19, "The forcgoing parts of this award have assumed that the Statement of Claim
adequatcly defined the scope of the dispute and the case Canada must mect with respecat
{o Harmae, and to Lhis we now {um,

20, Canada malkces the point that paragraphs 34 and 103 of the Statement of Claim fail to
starc whether the investor submits the claim on ity own bohalf under NAL'TA Article
1116 or on hehalf of Harmae under Arlicle 1117, Both the Notics of Arhitration and the
Statement of Claim issued therewith on 25 Murch 1999 are expressly made under Arlicle
1116, 'There is no substanss in this point.

21. 'The important point made in this respect by Catwda is that the plcadings ought to
dufing the 1ssues beiween the parlics so as to give the opponent adequates infbrmation on
the casc it must meel, and o avoid surprise at the hearing. Canada alleges that the
reforences 1o 1lammac in the Statemont of Claim are too vaguce. Learing in mind that this
claim is one under NAI'TA Article 1116 only, it appears 10 the Tribunal that the
pleadings are such as 1o give notics that the Invostor is claiming loks or damage 1o 8
investment in Harmac Tne by reason of the breaches of the several arlicles o' NAFTA
specified hy the Tnvestor, that loss having arisen for the reasons staled in paragraph 103,
It docs not appear to the Tribunal that this pleading is so exiguously stated in the
Statemoent of ‘Claim that it should be cxcluded upon that basis,

22. The Tribunul accordingly refuses Canada’s motion 1o strike paragraphs 34 and 103 of’
the Starcment of Claim ar this stage.



23. Canada in its letisr daiod January 28, 2000 sought lexve, in the svont that the Tdbunal
rejectad s motion, to zmend Its Statement of Defence to includc a responsc, That Jcave
is pranted, to the effeot that Canada tuay make such an amendment within 14 duya of this
decinion being sommunicated to its counscl.

The Hosorbio Lord Dervalrd, Prosiding \Arbizeator

The Honourable Benjamin J. Greenberg, Q.C.y Arbitrutor

- Laalin,, ‘\(@Q}w—\.,

L
Murray J. Balwblum

Dated; Fobruary 24, 2000




