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DECISION BY TRIRIINAL
IN

NAFTA UNCTTRAL INVESTOR-STATE C1L.AIM
POPE & TALBQT INC AND THE GOVERNMENT OF CANADA

Canada refuses (o produce cenlain documents upon the grounds that they relute Lo cabinet

canfidence, and to other documents upon the basis of soliciter-client privilege. The Imvestor
challenges hoth grounds of refusal, and asky the Tribunal o make cértain orders upon that
hanin;, Conada intviles the Tribunal 1o dinmiss the Investor’s mmirm with cusis,

11

1.2

AR na s

~abinel Contid

Canada refuses o produce 12 documems, identificd to the Tribunal as decuments
pumberad 1-1Z. It docs aa in puported reliance nn £.30 of tha Canada Fividence Aot
$39(1) pravides integ glia (1) “Where ... the (Clerk of the Privy Council nbjects i:u tha
disclosure of information befiors & court, porsan or budy with jurisdiction to compol
the production of information by certifying in writing that the infermation senwtitates
a vonfidence af the Queen’s Privy Council tor Canada, disclosure of the information
shall be refused without examination o1 hearmg of the miormatiom by the r.‘.lnnﬂ,
person or bady.”

In suppen of its refuskl Canada rollos op a lencr, undaied, bearing the heading of the
Clerk of the Privy Council and Seeretary w the Cabinet, and signed by Mel Cappe W
the Chairman of the Tritunal, The accompanying fax from Cotinsel for Canada stalex

“Attached please find 2 copy of the cedtificate under 539 of the Canada Nvidence Act
signed by the Clerk of the Privy Council in this matter.” The above mantioned letier
statos thad it is in rosponse to reqecsts for docamanty from Coauscl for Pope & Talbot
1no. dated Febrmary 15, 20004nd pursuant to Proceducsl Orders No, 9 und 10, nnd
conlinucs, “Sculion 39 of the Canada Evidence Acl croaivs sm abuolute prohibition on
the disclowurs of documents which are or coniain Cabrnet confidences. 1 confirm that
the Government of Canada claims priviloge at this time for rwohve documents which
are vonfidenves of the Qusen’s Privy Counsil fu Canada as deilod in e sltached
Schedule™ The Schedule liss 12 documems, ideniificd by number only, and
inchuling 4 propos cach that it comlains infarmation cither wsod for or taken from
another dacumemt used for a purpans talling within 8.3%{2)(aXe)(d) o (g). Having
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regard 1o the views expressed by the Cours in Capada V. Centrgl (artage Co 1990
2E.C. 681 and Smith Kline & Freoch Laboratocics Limited .v. Aitomey Geneel of
Cagada 1983 1F.C. 917, and the form of vertificats actually given by (he Clerk in the
Conlral Cartagy cane at G49-650, and i Babopek v, Canada (AG.)2000 BCCA 348
at pages 20-24, the Tribunal is not satisfiod that the Cappe document conatitutes
roertifying in writing” in the tevma required hy 8.33, I

However that may bu, the [ribonal does not in any vvant consider that 439 of the
Canada Evidenwe Act is applicable. The Tribunzl {s not “a cowrt, persun or body with
jurisdiction to compel The production of information.™ T ix opefating Under the
UNCITRAL Rules. While Article 24(3) of thore rules empowars 1o “require the
parties 1o produce documents, exhibits or other evidence,” there ia no power io
comgel (hal production. Indeed, Article 28(3) charsclorsed this royuirement 10
produce ar na invilalion:

If ane of the parties, duly invited ta produce documentary cvidonce, taila to
do »o within the established period of time, without showing sufficicnt cause
fire puch failurc, the arbitral wibunal may make the award on the evidence
befor it o

It is nol in dispute thot a ground that may justily refusal of o parly to produce
docusments [0 an imermational arbitral bynal may be the protection of dtate seciche.
Tint any reasanable evaluation of the quality of that justification must depend in large
part on having seme idea of what those doouments are. A determinstion by &
fribunal that dewuments suffiviemly identifivd duscrve protwction is a very different
matter from acquisscence to @ simple ansertion, withoum any 1dentifcation, rh:l. they
descrve protection. If is appositc to G that Canada appeary o Wke e view that if
has ek merely a night to withhald such documents, luat that 5.39 imposes a duty nat to
produce them. But. 3s noted. by ifs terms %.39 is not applicable heve, Moreover, Tc
I'ibunal obscrves that the languaps of £.39 iz worded un the bausis that 3 Minisler or
Cherk objects by duty catifying. and the recent docision in Babeock v Canada
Attarney Gengral (Juns G, 2000) makes it clear that i i 3 privilege thal can be
waived.

In the specific context of @ NAFTA arbitration where the partics have agreed lo
operaty by UNCITRAL Rulws, it is an ovomding principle (Asticle 15) that the
partiee be trested with equality. The other NAFTA Patties do nel, =0 Gy as the
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‘Fribunal has beon madle awars, have domestic law that would permil Or require-them
10 withhold dovuments (rom Chapter | ) wibunaly withoul any justification beyond
simple certification that they arc some kind of slate sucrol I these circumsiances,
Cagada, if it could simply rely on 5.39, might b in an urdairly advantigud positon
under Chapter 11 by comparison with the United Siates snd Mexico.

1.6 It it for Canada 1o determine whwether it intends to adhors to its refnal.  As marery
sand, the Tribunal has no means of knuwing what soct of matcrial is being withheld,
nor [o what ime scals the material rciates. In the Canadizn Muasurt Affecting e
Export of Civilian Aircraft case, 14 April 1999, tha WT Panel gatsd that whers a
wata is juntified in withholding information, it is to be expicied that it ehould “esplain
clearly ibe basis for tho need to protect that information™ Seo too does this Tribunal
wxpect clarity. For examplc iu paragraphs 72 and 79 of il Reply Conada hints that
there may have been discusgion at cabinet level about the SLA oy ils implomentation.
As iy casc comcerns implomentation of the LA it may bo thet the documents
refissed are not germane to the issuen in any event. Tha withoutl furthor information
the Tribunal has na means of knowing.

1.7 The Tribunal sccordingly as 4 first step invites Canaila o furnish it with the datcs of
cach of the dovementa 1-12 refermed 1o, an emification of cach document, wad an
indication of the aspect of the dispuic if any W which each documcnt relatin. It would
he of vales w the Tribunal if Canada were able (o ofitr roasons why in confarmity
with u ganeral law relating to State secrets thoss particular documents, or uny of them
should he withheld.

1.8 Anvissuc as o inferences Lo be drawn in welation 1o production or nn=production of
devcurnants will vitimaicly be disposed of in accurdance with UNCITRAL Ruls 28(3).

2 Soligiter-Clignt Relationghip

1.9 The Tribupsl accueps, in genonl, e coniention by Canade that solicilor-clivnt
privilegs extonds W communication for the purpos: of giving or seeking legal advice
(Srmith_x. Jonen 1999 ISCR 45X Soloaky .v. Canada 1980 1SCR §21; Naschtazaux
v, Misrzwinaki 1982 1SCR R60). Tt rejects the contention on behalt of the Investor
fhat the privilage is confined 1o legal advice given in contemplation of litigation.
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Accordingly, the claim to privilege by ("3nadagh this hasis i1 uphela generally so far
us if rolates to the documents specificd in Schedule B, However, centain of these
documents do not appear lo be confined 1o the provision of lepal advice, and it
appears W (e Tritimal that hose parts of such documenis as du constilule such
advice (or summaries thereol) should be excized and the remaining material made
availanle. This ruling applies to B3; BY; 112 ; D24 and F35.

1n 2ddilion there arc two ducuracats B2B(b) snd B34 which oppear 1o be simply
'status’ reports and not Lo full under tho heud of lcgal advice. Asvordingly Canada is
required to produce these documonts also {under excinion if nocessary of any legal
sdvise contained thercia).

For the avuidance of doubl the claim to privilege in relation w the Donohos case

=

Lord Dervaird
I'reaiding Acbitraler
On bahalf of and afler deliboration
with the members of the Tribunal

documents is upheld.
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NAFIA UNCITRAL INVESTOR-STATE CLLATM
POPE & TALDBOT INC AND THE GOVERNMENT OF CANALA

PROCFDURAL ORDER WNO. 11

1. As rogards those documents which Canada has speeified ns 1-12 m the
Schodule to the updaicd letter from Mel Cappe © the Honourable Locd
Pervaird. Canada is ipvited within 2t davx from this dele 1o provide 1o the
Tribuna! the dales of zach of the documents, an identification of cach
document, and an indication of the aspect of the disputc if any w0 which cach
dosument relutcs, and 1 give jushfisation in relation 1o cach document for the
privilege claimed.

2. Canada ic required to produce within ten days of this dan: the following
documnents listed in Schednle “13” subject to removal from cach document of
any part which is legal advice or & summary thoroot! B3, BY. 1312, 324, O28,

B34 und B35
A 'L'?

Presiding Arhitratar
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