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Novice of Iment
Merrill & Ring Foresury L.P. v, Canade

A. NAME AND ADDRESS OF THE DISPUTING INVESTOR

Mesril & Ring Forestry L.P.
813 East 8" Streey
Pont Angeles, WA
98362
B.  BREACH OF OBLIGATIONS

1. The Investor alleges that the Govesnment of Canads has breached its obligations under
Section A of Chapter 1] of the NAFTA, including but not Jimited to the following

provisions:

). Article 1102 - National Treatment

2. Article 1103 - Most Favored Nation Treatment

3. Anricle 1105 - Internations) Law Standards of Treatment
4, Article 1106 - Performance Requirements

S. Anticle 1110 - Expropristion

2. These applicable provisions of the NAFTA read as follows:

Articte ] 102: Nntional Trenrmens

L Each Party skall accard 1o investars of another Party mmeonwnt no lass favoroble thon that it occords, im
like clrcumgtances, 10 13 qvn investors with regpect 10 the esiadlishmenn, acquizhion. exponsion. mamogement.
condvcl. operolion, ond sole or aifmr disposition of imwesimants,

2 Ench Party sholl oceord 10 invesimenis of imvwestass of anotker Party Ireoiment ma ka3 favoroble then ther 1t
accordys, in like clrcymsiances, 1a invesimanis of ks ovens irrvestors with respec? ia the estoblishmern, acquisition,
xpansion, menagement, conduc, operolian, and sale or othay dispesirion of imvestmens,

3 The mreatmem qcoorded by a Party wnder porograpks ) and 2 means, wirk respec! 10 ¢ stafe or provinee.
freatmeni no less frvorable than 1he nragt farearable irecomem accorded, In Jike cfresmsrances, By thai siove or
Province o bwesiors, and 10 inrvestments of imvesiors, of the Pary of which i} forms a pary.
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Nottce of Imient
Merrii] & Ring Foreswry L.P. v. Conodo

Articie }103: Sfass-Fovored-Natlon Treaiment

A Eoch Poriy shall accord ta investars of oncher Porty Iréaimem o less fovorable than ihat it accordy, in
like circumatances, 10 irvesiors of ary oihxr Porty or of @ non-Perly wh respeci 10 the establishment, ocquisition,
expamsion. monogtment. conduct, aperarion, ond sole ar other disposition of inveimenis,

2 Eoch Pty shall accord 10 Invesimens of investors of anoeher Parsy fregrmemt no lass farworable thon 1het it
accards, in fike chrcumsiances, 1o invesomerss of bresiors of any other Party or ¢f a non-Party with respact 1o Ihs
exrablishment, ocquishion, exponsion, managemen, condvcl. operarion. and sale or other disposition of Imeestovaras.

Articte 110S:  Mhrimum Siandard of Trectment

J. Eoch Posty shall accord 1a invesimwents of irvestors of anoiher Pariy freoiment in nocordonce with
intermationo! v, Incinding falr ond equirable ireatment and fid prarection and secxrily.

2, Wirthout prejudice 1a poragraph 1 ond neneithsianding Article 1108(7)(b), eoch Porry shal accord 10
investers of another Porty, ond 10 imvetiments of hreesiors of opothar Party, non-discriminetony Irsciment with
respecr 10 measwres it adoprs or moiniains reloiing 1o lasses suffered & invesrmeants In Iis 1erriiory aving 10 @rmed
conflicr or civll nirife.

3 Parogroph 2 does not apply 1o exisiing measires reloiing 10 mubsidies ar grors 1hat wonld be incomlsrent
with Article 1102 nd for Articte 1)08(7) ().

Arficle 1166:  Performonce Rﬂthl‘lt
1. No Party may tmpose or enjarce any of the foiiawing reguirememy, or enfosce any commyment or
videriaking, in conmection with ihe estaditshmen, acquisition. expangion, managemen, conduc! or operavian of 6
irrvasimery of on nvesior of a Porty or of @ mon-Parsy In IS 1errirery:

() 1o expori a given level or percenioge of goods or services;

@) 10 ockieve @ given lavel ar parcemioge of damessic conreni;

(©) - .10 purchase, usa or accord o preferences 10 goods produced or services provided (11 lis rerritory, o
fo purchase goods or seivices from persons In ks rerritory:

@ 10 relate in amy woy ihe vohane or velve of [npors 10 The vohuwme or Talue qf exports or 10 ike
amown of foreign sexchange infiows associoted with sweh insesimenr;

) 10 resrrict sales of goods or sarvices Im it3 1evritory thet sweh Investment produces or provides by
selaiing such soles In any way 10 1he vohume or volwe of Iy exporss or fareign exchange eornings:

o 10 mangfer 1ecimology, o praductlom process or other proprietary knowledge 10 a person n its
: serritory. excepl when the requiremen Iy Imposed or th commiimen or vnderiahing is enforced
by o coury adminisirarive iribmnal or competition awhority 10 remedy on alleged vidlorian of
cotputliion Igws or 10 oct in 0 erarwwr nol Incanyisiam wilh oiher provisions of 1hls Agreemens: or

® 1a ac1 as the exclusive suppliar of the goods It prodhices or stivices It provides 10 o specific region
or world marke|.
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Notice ¢f Internt
Merrill & Ring Forastry L P, v. Canada

"2 A measure ihal requires an imvestment jo ks a lecknology 1o meer gemerally opplicabla healrh, safety or
avirommenial requiremenis shal! noi ba consirved 10 be Inconsizient with paragraph I(f), For greaier eerisialy.
Ariicles 1102 and }103 apply 10 the measoe, .

3, No Pmy may condition the receips or contined receipt of on odvamage, in comnecrion with an Invesiment

fn ir3 1¢rritory of an investor of o Party or qf o momParry, on compliance with ony of 1M follovwing requiremensy:
(a) {o ochieve a given Javal or percamage of domestic conrawi;

© {®) 10 purchose, use or oocord o nrgfc;vm fo goods prodweed in is IYHory. or 10 purchoss goods
Srom prodecers i it3 tevriiory;

«) 10 ralaie v @9y way ihe voluns or valwe of imports 1o rhe volume or valvie of exporax ar 1a the
amaunt of forelgn exchange lnflows associoted with such invesmen:. o

(d) 1o resirict yoles of goods or pervices Int lis suThory that nch Imvesimesm produices or provides by
releting such soles in ary woy 10 Ihe volhume ar vohu of Iis expors or foreign exchonge cornings.

4 Nothing (= poragraph 3 shall be construed 1o prevans a Parsy from condiloning i1ht recelps or comimeed
receix’ of on advamiage, In covmection with ae invesiment In lis lerritory af on brastor of o Party or of o non-Parry.
on complionce vwith o requirement 10 Jocaie producilon, provide o service, main or emplay workers. conthnc! or
expand porticuiar facilities, or carry owt research ond developmeni, in its territony.

3. Paragraphs I and 3 do nor apply 1o ony reguirdment oiler thon the requiremenis ¢t owt in thase
porographs.
4 Provided tha sach meosure; are not applied in om arbiirory or afnsiifiadie mannsr. or do wol cerxtivie o

disgwised resiriciion on Internarional made or imresimert, nodhing in parograph 1 (B) or t¢) or J(a) or (B) shall be

;. comnrued 10 prevent any Pariy from odopring or mobrelning sreayures, includiog environmental measwres:

{a) necesIary 10 secure comipliante wirtk knvs and veguialons thal are por jrecansisrent with the
. provivions of tkis Agreeasent;

) MEES3IaY 1o profect Inwman, animal or plom Iife or heoih: or
() mecessary for the conzervorion of Iving o7 nos-living exhausiibie nenrol resowrces.




Nosice of hant
iharrill & Rimg Forestyry LP. v, Cartada

Arnicle 1110: Expropristion and Compewsation

2 No Party may dirscily or Indirecily nationaire or expropriare an Invesrneem) of on Imvasior of anoker Party
in s tevrivory or (oke @ measure iasIomownt io Roliomali=olionw or expropriotion of such an irvesunext
(“expropriafon”), exceps:

fo) Jor a prdlic purpose:

) on o nen-discriminaiory basis;

(c) in accordance with due process of iow ond Article 1105(1); and

() on payment of compersotion in accordance with povagyaphy 2 through 6.

2 Compensarion shall be aquivalern 10 1he fair markel volue of the &xproprioted iwyessmena immediarely
bafore the expropriarion 1ook place (~daie of exproprimion?). and shol) not reflect amy change in volve ocowring
becaxse the imenved exproprigiion hod become known eorlier. Volvotlan criterio shall inchids gaing.concern |

volue. asset volve Incivding daclared iax volue of 1angible propariy. and ether criteria, 0s approgricte. 1o deterorine
Joir mprket valua

3 Compensaiion sholl be pald withour delay ond de fully realicable.

4. If payment (s made tn o G7 currency, compensation shall include interest o1 0 commerciolly reasomable
rase for thoy currency fron the dote of expropriaiioo waill the dote of acrwal paymam,

S. Uf o Party elecs 1o pay In a currency other thon a G cwrrency, 1he amoun potd on the dase of poywment. |f
comverted imto a G7 cxrrancy af 1N mordet rata of exchonge prevailing on thar dare. shell be o less tham if the
amount of compensotion owed on the date of expropriatinn had been converted in1o Ihat G7 currency ar Ihe markel
rate of exchange prevailing on that dose, and Interes bad ocerved ar a commercially reasonadle rote for thar G7
currency from ihe date of cipropriotion wmll the dme of paymen,

6. On paymeni, comp Jon shall be freely ironyferoble as provided in Article 1]09.

7. This Article does not apply to the Isseance of compulsary licenses groniad i relatlon 1o intelleciwal
ProgarTy righus, or 10 the revocation, limitation or crearion of imellectal property Fighly, ro the exten thar such
isyvorce, revocation, limitarion or creation Is cordistent with Chopter Sevaneen (Intetlactual Properiy).

& For purpases of 1hls Arvicle and for greaier cevialnry. @ non-discrimingiory meoswre of gemaral applicarion
Shall nos be considersd a measire somamoun i0 an cxpropriation of a debt secarity or loon coveved by this Chopter
. Solely o the ground 1hot the measure impases cosis on the debior 1hel equse ¢ 10 defanls on e deds.

. .
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Norica ¢f Imem
Mermil & Rimg Forestry L P. v, Conoda

C. FACTUAL BASIS FOR THE CLAIM

3. This claim ariscs out of the arbiirery and unfair application of ceriain government

messures related tQ the export of Jogs from Canada. These measures provide the

_Investor’s competitors with intproper advantages and raise fimdamental issues of
faimess.

4. Canada hes adopted a protectionist indusirial policy of favoring log processors in British '

Columbia at the expense of limber harvested from privalely owned land. This pohcy is
implemented through an expont coniro) regime that arlificially suppresses the pnces of
timber harvested from privately owned lands. This regime is adminisiered in an arbitrary
and discriminatory manner that allows the Javestor™s competitors o benefit frorn
exemptions that are denied to the Jnvestor and 10 abuse export permit procednves.

The Disputing Parties
Ibs¢ Imvesior

5. The lavestor, Merrill & Ring Foresiry L.P. (“Merill & Ring™), Is a Jimited parmership
established umder the Jaws of the Siate of Washington in the United States of America.

Merrill & Ring is thereby an enterprise of s NAFTA Party, as defined by NAFTA Anticle

201. This cnlerprise owns invesiments in Canada.

6. Merrill & Ring carries on a private forest business that grows, harvests and markets
timber from a number of investments in Canada. These investments include timber
lends, timber and the imangible rights associated with the hervesting and sele of its
timber. These assets are real and other property, tangible or intangjble, scquired in the
expectation or used for the purpose of econornic benefit or other business purposes and

~ interosts arising from the commitment of capital in the territory of Canada 10 economic

avm e magurnnt e



Notler of Interw )
Marvill & Ring Forestsy LP. v. Canada

activity in such territory. As aresvlt, Mertill & Ring is an investor of the United States
of America, in accordance- with NAFTA Article 1139.

7. Menill & Ring; owns 2 veriety of parcels of lsnd on the coast of the Province of British
Columnbia. The vast majority of these pascels were granted by the Federal Crown prior to
1906 and acquired by Merril] & Ring’s predecessors st ibe turn of the twentieth century.
Merrill & Ring harvests timber from is Jand for sale 10 third parties within Canada and
for expont,

Canpdo

8. This claim sriscs out of measures adopted and maimsined by the federal government of
Canada in consuhation with the province of British Columbia.

9. The federal goverament of Canada has acted through its organ, the Department of
Foreign Affairs and Intemstional Trade (“DFAJT”) which is responsible for the
administration of the Expors and Jmpor: Permits Act, RS.C. 1985 ¢. E-19 (the “EIP Act™)
and the regulations thereunder, including the Export Control Lisr SOR/89-202. The EJP
Act and the Expors Corrol List prohibit the export of logs of al) species of wood 1o all
destinations withowt an expon-permit. DFAIT’s administrative practices in granting or
denying expon permils for logs ere described in its Nosice 1o Exporiers Serial No. 102

‘(“Notice 1027).

10.  The Province of British Columbia oversees and regulates logs that may be eligible for
expon from that province through the Ministry of Forests. Pursuant to NAFTA Antlcle

. 105, the Govemment of Canade is responsible for the measures taken by the Government
of British Columbia.
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Nolice of Jnsem
Merrill & Ring Fovesiry L.P. v. Canoda

13.

12.

13.

14.

The British Columbis Ministry of Forests has & division known as British Columbia
Timber Sales ("BCTS™) that markets the right 10 cut timber from provincia) lands. BCTS
engages in commercial operations that include the development and sale of publiclyb.
owned timber. BCTS selis 1imber access rights for ';m;vincinl land 10 private companies

_that sel} logs for export. Both BCTS and these private companies, including Canadian-

awned ones, compete with Mersill & Ring.
Forestry Gwaership in British Columbis

British Columbia is the onfy province in Caneda where DFAIT exercises its authority to
control the export of Jogs through a surplus testing procedure. The surplus testing
procedure requires that fogs from both privaie and public Jand must be deemed surplus 1o
provincial nceds before Ihey can be exported. This measure regulates investors and their
invesunems in British Columbia by subjecung them to special requirements for the
export of logs that result in the forced sale of Jogs at less then fair market value.

Logs harvested In British Columbia are subject to. different expont permit application
procedures based on their category of Jand ownership. There are four major categories of
land ownership for timber in British Celumbia:

Provincial Crown land;

Federal Crown land;

Private land granted before March ] 906; and
Private Jand granted after March 1906.

.ap P

Log exports from provincial Crown land in British Columbia and Jand granted afier 1906

are conuolicd by the provincial government, as complemented by federal export
requirements. Log exports from private land granted before 1906, federal Crown lands
and aboriginal land are regulated by the federal govemnment. Merrill & Ring owns

S ]
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Notlca of Jmem
Maorrill & Ring Foraxiry ). P, v. Conade

i6.

17.

primasily private land granted before 1906, which means it is subject o fedcral
govemment regulation.

" The Surples Testing Procedure in British Columbia

Both the provincial and federa) governments spply a form of surplus test 1o log exports
from British Columbia that are within their respective jurisdictions. Depending on the
catcgory of Jand ownershlp at issue, logs sre subject to either the provincial surplus test
or the federal surplus 1es1. The federal surplus test is modeled on the provincial one.

The basis for the provineia) surplus test is set out in the British Columbia Foresr A¢s,

" RSB.C.c. 157. The provincial surplus test applies 1o lands from provincial Crown land

or private Jand granted afiey 1906. Al iimber from these lands must be used or
manufacrured in British Columbia. Timber may be exempted from this requirement
where the Jogs are deemed surplus 10 provincial needs, where the Jogs cannot be
processed Mkally. or where an exemption would prevent the waste of or improve
1he uiflization of timber from provinclel Crown land.

The provincial surplus test requirements are adminisierad by the Timber Export Advisory
Comminee (“TEAC”). The Ministry of Forests and TEAC administer the provincial
surplus \est as follows:

a. Logs to be exported must be advertised for ssle on a bi-weekly list;

b. Domestic log processors may submit offers 10 purchsse Jogs for 14 days afier
notification;

c. TEAC detenmines whether the offers received from domestic log processors
réflect the British Columbja price of the Jogs. The British Columbia price is

. e —. o ———— e —rw Jr e w0
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Notice of Imermt )
Merrilt & Ring Foressry L P. v, Conodo

18.

19,

20.

substantially below the world price for logs due 1o the policies and practices of
British Columbie; and

4 If no offers are made, or the offers do not reflect the British Columbia price, then

TEAC may deem the Jags 10 be surplus 1o provincial requirements. A finding that
the logs are surplus 10 provincisl needs means they the logs may be exporied.

The federal surpius test is ser out in Notice 102, which describes DFAIT's administrative
practices undey the EJP Acr. Notice 302 requires logs frem federal Crown land or private

land granied before 1906 10 undergo » surplus testing procedure in consultation with the
provincial government.

In keeping with the provincial smyplus tesy, the federa] vession is administered by the
Fedesal Timber Export Advisory Comminee (“FTEACT™). Siwilsr to its provincial
counterpary; FTEAC may deem Jogs 1o be sutplus w provinclal requirements if they have
been advertised on the biweekly fist and no offers were received of the offers did not

reflect the British Columbia price. FTEAC sends its cecommendation to DFAIT fora
final determination.

The federa) log export controls violate Canada’s obligations under NAFTA Chapter 1)
with respect (o national treatment, expropriation and perfonmance requirements.
Specifically, Canada violates its obligations under NAFTA Chapter 11 each thne that -
federal export control requirements force Merill & Ring 10 sell its logs at the antificially
reduced British Columbia price. Canada’s export contro) requiremnents substamially
deprive Menril) & Ring of its rights to sel) logs a1 imternational market prices. These
requirements oblige Merrill & Ring to maintain artificially low levels of exports solely
for Lhe purpose of benefitting domestic processing of logs.

e e e e v et
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Noilce of intemt
ierrifl & Ring Forestry L P. v, Conodo

23.

24,

Exemptions from the Surplus Testing Procedare in British Columbia

1 andowners subjeci to the provineial surplus test benefit from additional exemptions that
are not avajlable to federally regulsted Jandowners. Both federally and provincially
regulated landowners may receive individual exemptions from the surpius test for
harvested logs on a case-by-case basis. However, provincial landowners may also

receive two kinds of broader exemptions: standing timber exempiions and blanket
standing timber exemptions. '

A standing tinber exemption provides o company or an individual with permission ta
export logs of a certain specics for a specified period of time. A blanket standing timmber
exemplion may be granted to a geographical area of the pmvinoe.‘ Such a blanket
exemption permits A certain percentage of logs 10 be exported for a specified period of
time.. These two exemptions bypass the provineial surplus test.

Federally regulated Jandowners are not entitled to any of the broader exempiions
available 10 their provincial counterpans. The broad exemptions aveilable exclusively 1o
provincial landowners provide them with significam advantages, including Jonger iemm
contrects, increased revenues, and reduced compliance costs.

DFA)T's refusat 10 allow standing limber exemptions on (he same terms as those
avajlable 10 provincially regulated landowners violates NAFTA Chapler 11 provisions on
natioma) treaument, expropriation and the intemationsl law standard of treatmen.




Notica of Imient

- Merrill & Ring Fovesiry L P. v. Conoda

The Administration of the Log Export Regime in British Colvmsbia

25.  Several aspects of the log export regime in British Columbis are non-transparent and
arbitrary, snd have been subject to abuse by the federa) and provincial governments.
These measures include it age not limited to those listed below:

There is no wansparency or Jegal security in the FTEAC administrative process.
The federal government does nol provide exporiers with the criteria consfdewd by
FTEAC or DFAIT in making their determinations. There is no oppovtunily for
briva(e landowners 1o make submissions to FTEAC or 10 obsesve FTEAC

meetings. There Is no codified prbcm for appeal or review of an FTEAC
recommendation;

The composition of FTEAC results in procedwa) unfaimess, Many of the
members of FTEAC arc domestic log processors. In addition, some of the
members of FTEAC are competitors of the potential log exporter. This means that
decisions on offess are mede in pan by individuals who have a direct imerest in
obtaming Jower cost Jogs or by campetitors;

The tisne frame required for FTEAC to adminisier the federa) surp)us test is
arditrary and unfair. The fedesal surplus lest procedure can take up to tuee
months, during which time potenviz! Jog expariers lose some of the value of their
fogs. Teredo infestation, sun check, stain and weight Joss all impact the vajve of

the timber while the Jog exporter walts for the surplus test procedure 10 be
completed;

Domesuic purchasers abuse their ability 1o block the expor of logs for their own
benefit. The practics of “log blocking™ refers to the process used by a domestic
purchaser 10 gain concessions from the potentia) log exporter in exchange for a

R
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Novice of haent
Marril! & Ring Foresiry LP. v, Canado

P

27.

28.

withdrawa) of its bids for logs. The concessions range from lower prices lo
different private log sorts, and result in g Joss to the potentia) log exporter.
FTEAC’s adminisiration of the federal surplus test knowingly permits such “Jog
block_ing"'; ﬁnd

. T — At 3 e B8 e ek s 5 e e ® St
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e. Similarly, FTEAC permits domestic purchasers 1o submit non dona fide offers.
Such offers are submined by shutdown mills, mills located several hours eway,
and companies with standing timber exemptions. The federa] governmen: fails 10
exercise due dijligence 10 preven these abuses.

The erbitrasy and unfair adminisiration of the log export regime violstes Canada’s
obligations umder NAFTA Chapier 1] with respect 10 national wreatment and the
international Jaw standard of trestment. These practices further suppress the price of -
harvested timber snd the resulting uncertainty lowers the voiume of Merrill & Ring's
production,

The Effects of the Log Export Regime in Brifish Columbia

The effect of the log expon regime in British Columbia and jts corollary edministrative
processes has been 10 harm private forest lmdown:rsby' reducing their revenues, the
value of their logs, the vaiue of their fand, their ability to provide consistent supp&. their
production volumes and their ability to obuﬁ the highest price for their Jogs.

Canada has acted in a coninuous manner inconsistent with a1 Jeast five provisions of the
NAFTA through the perpetustion, operation and administration of the surplus testing
procedures for log expons in British Columbia since at Jeast January 2004,

e —— W e B[ S




Norice of Imtent
Iarrill & Ring Foresiry L.P. v. Conado

D. ISSUES RAISED

29.  Hasthe Governmem of Cansda taken measures inconsistent with its obligations under
Anticles 1102, 1103, 1105, 1106 and 130 of the NAFTA?

30. M the answer fo question } is yes, what is the quantum of compensstion to be paid to the
' Investor as a result of the faflure of the Government of Canada to comply with its
obligations arising undes Chapter 11 of the NAFTA?
K. RELJEF SOUGHT AND APPROXIMATE AMOUNT OF DAMAGES CLAIMED
TR The Investor clsims damages for the following:
1. Damages of not less then $25 million as compensation for the damages caused by
or arising out of Canada’s measures that are inconsistent with its obligstions

coniained in Part A of Chapter 11 of the NAFTA;

2. Cosis associated with these proceedings, including all professionel fees and
dishwrsements; '

3 Fees and expenses incuwred 10 oppose the effect of the measuyes;
4. Fre-award and post-award interest a1 a rate 10 be fixed by the Tribunel;
s. Tax consequences of the awerd 10 maintain the integrity of the award; and

6. Such further relief that counsel may advise and that this Tribunsl mey deem
sppropriate. '
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Subject: NAFTA Invessor-State Claim for Meayill & Ring
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